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FRIDAY,  MAY  7,  1993 

U.S.  Senate, 
Subcommittee  on  Medicare  and  Long-Term  Care, 

Committee  on  Finance, 

Washington,  DC. 
The  hearing  was  convened,  pursuant  to  notice,  at  10:17  a.m.,  in 
room  SD-215,  Dirksen  Senate  Office  Building,  Hon.  John  D.  Rocke- 
feller rV  (chairman  of  the  subcommittee)  presiding. 

Also  present:  Senators  Baucus,  Daschle,  Chafee,  and  Duren- 
berger. 

[The  press  release  announcing  the  hearing  follows:] 

[Press  Release  No.  H-20,  May  5,  1993] 

Finance  Subcommittee  on  Medicare  to  Hold  Hearing  on  Antitrust  Issues  in 

Health  Care  Industry 

Washington,  DC— Senator  John  D.  Rockefeller  IV  (D-WV),  Chairman  of  the 
Committee  on  Finance  Subcommittee  on  Medicare  and  Long  Term  Care,  announced 
today  that  the  subcommittee  will  hold  hearings  on  antitrust  issues  in  the  health 
care  industry. 

The  hearing  is  scheduled  for  10:00  A.M.  on  Friday,  May  7,  1993,  and  will  be  held 
in  room  SD-215  of  the  Dirksen  Senate  Office  Building. 

In  announcing  the  hearing,  Senator  Rockefeller  stated:  "There  are  many  facets  to 
the  antitrust  issue.  This  hearing  will  provide  subcommittee  members  an  opportunity 
to  more  fully  explore  these  issues  as  we  begin  the  task  of  reforming  our  health  care 
system.  There  is  a  growing  recognition  that  our  health  care  delivery  system  needs 
to  be  substantially  restructured  to  provide  incentives  for  coordination  and  collabora- 
tion of  health  care  services,  and  for  preventative  and  primary  care  services.  We  can 
no  longer  afford  the  inefficiencies  of  duplication  or  financial  incentives  that  encour- 
age technology  at  the  expense  of  prevention." 

"This  hearing  will  provide  a  starting  point  for  figuring  out  whether  legitimate  bar- 
riers exist  to  the  development  of  integrated  health  care  networks  or  to  lowering  the 
costs  of  health  care.  A  reformed  care  system  will  need  local  flexibility  but,  at  the 
same  time,  consumers  need  to  be  assured  affordable  high  quality  health  care." 

OPENING  STATEMENT  OF  HON.  JOHN  D.  ROCKEFELLER  IV,  A 
U.S.  SENATOR  FROM  WEST  VIRGINIA,  CHAIRMAN  OF  THE 
SUBCOMMITTEE 

Senator  Rockefeller.  Our  first  witness,  Senator  Metzenbaum, 
will  be  here.  He  is  testifying  downstairs  but  should  be  here  by  the 
time  the  Senator  from  Minnesota  and  I  have  finished  our  opening 
statements. 

Actually,  I  wanted  the  Senator  from  Ohio  to  hear  my  opening 
statement.  It  was  designed  for  him  to  hear.  [Laughter.] 

Would  you  like  to  go  first?  [Laughter.] 

(ij 


Senator  DURENBERGER.  It  depends  on  how  fast  an  hour  it  is  this 
morning.  Would  you  Hke  me  to?  Seriously? 

Senator  Rockefeller.  Yes. 

[The  balance  of  Senator  Rockefeller's  opening  statement  appears 
on  page  5.] 

OPENING  STATEMENT  OF  HON.  DAVE  DURENBERGER,  A  U.S. 
SENATOR  FROM  MINNESOTA 

Senator  DURENBERGER.  Good  morning,  Mr.  Chairman,  and  How- 
ard Metzenbaum,  wherever  you  are.  Let  me  begin  by  saying  some- 
thing that  sort  of  puts  today's  hearing  in  context. 

First,  I  am  very  proud  of  the  Chair  of  the  subcommittee.  This  is 
another  one  of  those  hearings  we  have  never  had  before  and  it  is 
sort  of  like  a  sign  of  the  times  and  this  is  not  the  first  time  that 
the  Chairman  has  brought  us  together  on  a  subject  this  committee 
does  not,  and  the  subcommittee,  does  not  often  deal  with. 

But  it  is  because  we  are  living  in  a  time  and  we  are  faced  with 
a  challenge  that  we  have  not  had  before  as  a  nation.  We  are  all 
trying  to  figure  out  what  managed  competition  is  and  how  we  are 
going  to  blend  it  into  health  care  reform  and  what  markets  are,  be- 
cause we  have  never  experienced  them,  in  medicine. 

So  a  few  of  us  and  other  members  of  the  subcommittee  this 
morning  came  here  to  learn. 

In  my  view,  watching  a  market  evolve  in  my  own  State  without 
any  help  from  the  government,  in  fact,  nothing  but  hindrance,  I 
suppose,  is  that  sound  markets  require  informed  consumer  choice. 
They  also  require  rewards  to  good  producers  and  providers  of  care. 

The  sense  of  managed  competition  as  I  know  it  is  that  we  will 
attempt  to  enhance  consumer  choice  in  two  ways — one  by  providing 
information  and  two  by  allowing  consumers  to  choose  among  health 
plans  based  on  reliable  price  and  quality  information. 

Without  informed  consumers  and  providers  who  are  held  ac- 
countable for  results,  rewarded  for  good  results,  you  will  never 
achieve  the  kind  of  cost  containment  that  we  insist  on  in  our  soci- 
ety and  the  high  quality  care  that  we  have  become  so  accustomed 
to. 

We  cannot  do  that  without  a  market-based  price  mechanism. 
Medical  markets  work  best  when  the  best  providers  get  all  the 
business  and  when  smart  buyers  are  rewarded  with  better  service 
and  lower  prices  or  value,  as  we  call  it. 

The  key  to  this  is  a  price  system  that  works.  Under  managed 
competition,  consumers  will  choose  among  competing  accountable 
health  plans.  Within  each  plan  there  may  be  hundreds  of  partici- 
pating providers  among  whom  a  consumer  may  choose.  The  plan 
administrators  guarauitee  that  the  providers  they  have  selected 
meet  quality  standards. 

In  truth,  choice  is  not  threatened  by  this  managed  competition 
structure  of  a  competing  accountable  health  plan,  but  rather  it  is 
enhanced.  The  question  for  all  of  us  is,  are  there  changes  that 
could  be  made  and  need  to  be  made  in  the  area  of  anti-trust  policy 
and  enforcement  that  would  serve  the  purpose  of  protecting  the 
value  of  consumer  choice  fi-om  anti-competitive  behavior. 

And  if  so,  whose  anti-competitive  behavior  do  we  need  to  be  pro- 
tected from?  Anti-competitive  practices  cost  our  health  care  system 


a  lot  of  money,  even  in  the  current  dysfunctional,  or  especially  in 
the  current  dysfunctional  system. 

The  most  egregious  examples  are  price  fixing,  boycotts,  market 
allocations  and  buying  arrangements.  Ten  percent  of  our  National 
health  care  expenditures  are  estimated  to  be  due  to  anti-competi- 
tive behavior.  That  amounted  to  $74  billion  in  1991  or  $790  million 
in  the  average  family's  health  bill. 

It  is  for  this  reason  that  those  of  us  interested  in  reforming  our 
Nation's  health  care  system  need  to  become  more  aware  of  the  af- 
fect that  anti-trust  laws  may  have  on  providers  and  providers'  per- 
ceptions of  the  laws,  especially  as  we  move  to  establish  accountable 
health  plans. 

There  is  concern  in  this  area  that  anti-trust  laws  prohibit  the 
creation  of  integrated  service  network  under  certain  circumstances, 
especially  horizontal  restraints  of  trade.  But  there  is  also  concern 
that  weakening  the  laws  could  complicate  the  negotiating  process 
and  cause  managed  competition  ultimately  to  suffer. 

Mr.  Chairman,  I  do  have  several  more  pages  to  this  statement, 
including  some  reference  to  the  difficulty  of  the  Group  Health  Asso- 
ciation we  had  right  here  in  this  town  in  1937,  which  was  one  of 
our  first  interesting  anti-trust  cases. 

I  will  ask  that  my  statement  be  made  a  part  of  the  record,  a 
statement  by  Senator  Hatch,  who  cannot  be  with  us  today  but 
would  like  to  be,  and  some  questions  that  Senator  Hatch  wants 
submitted  for  the  record. 

Senator  ROCKEFELLER.  All  right,  Senator.  I  was  hoping  you 
might  finish  your  statement. 

Senator  DURENBERGER.  I  wondered  if  my  colleague  wanted  to 
comment. 

Senator  Chafee.  No,  I  will  give  you  my  time. 

Senator  ROCKEFELLER.  There  is  plenty  of  time.  Senator  Chafee, 
proceed.  [Laughter.] 

[The  prepared  statements  of  Senators  Durenberger  and  Hatch 
along  with  questions  from  Senator  Hatch  appear  in  the  appendix.] 

Senator  Chafee.  Well,  I  have  no  pearls  of  wisdom  to  give.  I  will 
say  this,  I  have  heard,  and  this  is  one  of  the  reasons  we  are  here 
today,  anecdotal  evidence  about  the  facts  of  the  anti-trust  laws  that 
prevent  hospital  mergers  and  prevent  hospitals  in  small  commu- 
nities from  working  closer  together,  to  save  costs.  It  all  seems  not 
make  a  great  deal  of  sense. 

So  I  am  looking  forward  to  the  testimony  today  and  would  be  de- 
lighted to  hear  the  balance  of  Senator  Durenberger's  comments. 

Senator  Durenberger.  Mr.  Chairman,  John,  I  am  not  going  to 
read  the  balance  of  my  comments,  but  I  would  like  to  suggest  a 
couple  things,  one  in  the  current  environment  in  which  we  see 
markets  develop  in  my  own  State  of  Minnesota,  and  then  some  pro- 
spective comments  that  concern  us  as  we  try  to  define  exactly  what 
managed  competition  is. 

The  competition  that  exists  in  Minnesota  is  in  the  context  of 
what  economists  call  a  dysfunctional  marketplace.  In  other  words, 
the  signals  are  not  very  clear.  The  people  are  trying  to  do  good, 
which  is  something  that  those  of  you  who  listen  to  Garrison  Keeler 
are  well  aware  is  a  trait  that  most  of  us  possess  out  there. 


And  it  has  been  an  interesting  time  for  all  of  us,  watching  efforts 
by  employers  in  the  Twin  Cities  in  particular,  to  try  to  change  the 
behavior  of  medical  providers.  And,  we  are  going  to  have  a  witness 
here  today  from  the  Business  Health  Care  Action  Group  talk  about 
their  efforts  in  Minnesota.  But  every  time  these  forces  come  into 
the  picture  and  try  to  aggregate  the  hospitals  and  the  doctors  and 
things  like  that,  there  is  always  the  perceived  threat  of  anti-trust 
violation. 

We  have  closed  in  our  Minneapolis-St.  Paul  community,  about 
2.2-2.3  million  people,  the  equivalent  of  10,  400-bed  hospitals  in 
the  last  year.  But  we  are  still  at  about,  in  the  existing  supply,  a 
46-percent  occupancy. 

So  we  still  have  a  long  way  to  go  and  people  would  argue  we  still 
have  not  reduced  the  cost  growth  as  much  as  we  could  with  that 
kind  of  an  effort  and  principally  because  hospitals  are  competing 
at  the  high  tech,  high  cost  level;  and  the  hospitals  in  our  Twin 
Cities  area  are  out  buying  up  business  and  contracts  and  so  forth 
all  over  the  State. 

But  that  is  an  interesting  market  at  work,  changing  the  supply 
in  our  community,  which  should  drive  down  price  but  it  does  not 
yet  because  the  signals  are  not  there  to  do  it. 

Out  in  the  rural  areas,  we  have  these  interesting  competitions 
like  up  in  Fargo-Moorhead  between  two  large  medical  groups,  the 
Dakota  Clinic  and  the  Fargo  Clinic.  They  have  enhanced  the  care 
in  all  of  these  very  rural  areas  in  North  Dakota  and  Minnesota  by 
bringing  in  more  and  better  doctors  to  all  of  these  small  commu- 
nities. 

Sometimes  these  physicians  do  not  live  in  the  community,  some- 
times they  do  and  sometimes  they  come  to  visit.  But  it  is  these  two 
clinics  competing  for  business  between  themselves  and  competing 
with  some  of  these  solo  practitioners  that  is  actually  making  better 
medical  care  and  better  health  care  available  to  people  in  that 
area. 

But  again,  they  compete  at  who  has  the  best  cardiovascular  unit 
or  something  like  that  or  who  can  roll  the  MRI  down  the  highway 
on  an  18-wheeler  and  get  it  into  some  small  town  twice  a  week 
rather  than  once  a  week.  So  you  see,  good  people  are  doing  good 
things. 

But  without  a  stated  objective  that  we  want  to  raise  the  quality 
and  lower  the  price  at  the  same  time,  competition  in  that  sense  is 
not  achieving  some  of  the  ends  that  our  society  would  like  to  see 
changed. 

In  Sioux  Falls,  South  Dakota,  which  serves  the  southwestern 
part  of  Minnesota,  you  have  two  large  hospitals  competing  with 
each  other;  and  I  mean  literally  competing — out  buying  up  admin- 
istrative arrangements  in  small  towns  and  making  deals  with  doc- 
tors and  things  like  that. 

Now  the  Mayo  Clinic  as  we  all  know  is  running  out  of  business. 
So  they  are  in  Iowa  trying  to  buy  arrangements  with  doctors  or  in 
Wisconsin  trying  to  do  the  same  thing.  Of  course,  people  in  Iowa 
and  Wisconsin  are  getting  a  little  apprehensive  about  that,  particu- 
larly in  Iowa.  Somebody  like  Blue  Cross/Blue  Shield  of  Iowa,  which 
is  run  by  a  former  Republican  Governor  of  that  State  is  getting 
very  nervous  about  somebody  from  outside  the  State  coming  in. 


The  temptation  is  to,  you  know,  if  we  ever  had  epics  or  things 
like  that,  the  temptation  would  be  say,  hey,  wait  a  minute,  we 
should  have  integrated  service  networks  that  are  only  Iowa  net- 
works. Is  that  good  or  is  that  bad?  I  read  the  same  thing  with 
North  Dakota,  where  the  Blue  Cross/Blue  Shield  of  North  Dakota 
has  kept  the  doctor  payments  about  20-25  percent  higher  in  that 
State  than  Blue  Cross/Blue  Shield  of  Minnesota  is  paying  doctors 
in  Minnesota. 

So  why  shouldn't  Blue  Cross/Blue  Shield  of  Minnesota  come 
across  the  border  and  help  out  the  citizens  of  North  Dakota?  That 
is  just  to  say,  now  that  Howard  is  here,  that  markets  do  work  if 
they  get  the  right  signals.  And  as  we  follow  the  flow,  if  we  watch 
the  Attorney  General  come  into  communities  when  doctors  and  hos- 
pitals try  to  combine  to  get  efficiencies,  he  says,  no,  by  the  tradi- 
tional standards  we  cannot  do  that. 

So  we  maintain  inefficiencies  in  the  system  because  we  are  work- 
ing off  antitrust  standards  that  have  been  somewhat  antiquated. 

Howard,  I  was  just  taking  up  a  little  time  because  I  live  across 
the  street  from  you  so  you  and  I  can  talk  about  North  Dakota  and 
Iowa  and  Minnesota  all  the  time,  but  Jay  has  something  he  wants 
you  to  hear.  [Laughter.] 

He  has  been  yucking  it  up  here. 

Senator  Metzenbaum.  I  want  to  explain  to  the  committee  that 
I  just  appeared  before  the  Armed  Services  Committee  to  testify  and 
to  answer  questions.  It  took  longer  than  I  expected.  So  I  apologize, 
I  certainly  did  not  want  to  be  disrespectful  to  this  committee. 

Senator  ROCKEFELLER.  We  are  very  pleased  that  you  are  here 
and  also  very  happy  that  we  could  work  out  this  arrangement.  Sen- 
ator Metzenbaum.  I  worked  this  out  because  it  is  very  clear  that 
the  Judiciary  Committee  does  have  jurisdiction  over  antitrust  is- 
sues and  yet  it  is  of  interest  to  us. 

I  did  want  to  give  an  opening  statement.  Senator,  and  then  go 
right  to  you,  if  that  is  okay. 

Senator  Metzenbaum.  Sure. 

Senator  ROCKEFELLER.  Okay.  Thank  you. 

OPENING  STATEMENT  OF  HON.  JOHN  D.  ROCKEFELLER  IV,  A 
U.S.  SENATOR  FROM  WEST  VIRGINIA,  CHAIRMAN  OF  THE 
SUBCOMMITTEE  [continuingl 

Senator  Rockefeller.  Obviously,  we  have  called  this  meeting 
for  the  purpose  of  the  discussion  of  antitrust.  As  the  Senator  from 
Minnesota  said,  I  do  not  think  there  ever  has  been  this  kind  of  a 
meeting  before. 

The  subject  comes  up  constantly  with  health  care  providers,  but 
I  am  not  sure  that  our  Finance  Committee  members  are  familiar 
with  the  subject.  Some  are  lawyers,  some  are  not.  Some  are  more 
clear  on  this  subject  than  others. 

As  I  have  said,  it  is  very  clear  that  the  jurisdiction  on  antitrust 
law  lies  in  the  Subcommittee  of  the  Judiciary  Committee  that  Sen- 
ator Metzenbaum  chairs. 

But  I  am  more  than  pleased  that  he  is  here  and  agrees  that  in 
the  context  of  comprehensive  health  care  reform  antitrust  issues 
are  an  issue  this  subcommittee  and  indeed  the  full  committee  need 


to  know  much  more  about.  So  this  is  for  us  a  learning  process  as 
opposed  to  a  legislating  process. 

Some  health  providers  perceive  the  threat  of  antitrust  litigation 
as  one  of  the  largest  obstacles  to  reducing  the  waste  and  ineffi- 
ciency in  our  Nation's  health  care  system. 

On  the  eve — with  perhaps  several  more  eves  to  come — of  major 
health  care  reform,  Americans  are  expecting  solutions  to  the  prob- 
lems of  cost  containment  and  access.  They  want  that.  They  demand 
that.  They  have  a  right  for  us  to  give  that  to  them.  They  have  been 
plagued  by  this  for  years  and  years  and  we  have  never  been  able 
to  do  anything  here  before  now. 

As  the  scaffolding  of  health  reform  begins  to  emerge,  it  is  impor- 
tant to  remember  the  changes  will  be  based  on  new  contractual  re- 
lationships between  the  consumers,  health  care  providers  and  in- 
surers, all  of  which  is  now  the  subject  of  a  lot  of  speculation.  New 
contracts  permit  opportunity,  and  therefore,  for  change. 

We  must  make  sure  that  these  opportunities  lead  to  the  most  ef- 
ficient use  of  our  Nation's  health  care  resources.  Ensuring  access 
and  efficiency  is,  in  fact,  the  heart  of  the  antitrust  issue.  Antitrust 
law  prevents  organizations  from  setting  up  monopolies  to  hike  the 
price  of  necessities  of  life,  such  as  health  care,  to  obtain  a  maxi- 
mum profit,  without  any  concern  for  social  welfare. 

And  actually,  in  somewhat  of  an  irony,  it  occurs  to  me  that  it 
was  some  great-grandfather  of  mine  that  really  caused  the  whole 
antitrust  movement  to  get  going.  [Laughter.] 

Senator  Metzenbaum.  I  thought  about  mentioning  that  and  I  de- 
cided it  was  inappropriate. 

Senator  Rockefeller.  Did  you?  [Laughter.] 

And  I  really  think  you  did.  I  really  think  there  is  quite  a  lot  of 
irony  here.  [Laughter.] 

May  he  rest  in  peace.  He  has  done  very  well  by  me.  [Laughter.] 

In  headth  care,  antitrust  law  violators  have  attempted  to  fix 
prices  and  restrict  the  supply  of  services.  That  kind  of  activity  im- 
pedes the  cost  effective  delivery  of  health  services.  Why  is  an  airing 
of  antitrust  issues  regarding  health  care  important,  therefore? 

The  answer  comes  from  the  questions  and  the  concerns  raised  by 
many  health  care  providers  and  consumers  across  the  country.  To 
wit:  Two  hospitals  want  to  buy  an  MRI  together  as  a  joint  venture. 
A  joint  venture  could  lead  to  a  violation  of  antitrust  law. 

Why  don't  the  two  hospitals  simply  buy  their  own  MRI's?  The 
reason  is,  both  hospitals  are  short  of  cash.  They  want  to  keep  their 
debt  to  a  reasonable  level  and  separately  they  may  not  have  the 
patient  volume  to  sustain  the  investment  if  they  each  were  to  get 
one. 

So  the  two  hospitals  clearly  want  to  give  their  patients  the  added 
benefit  of  a  better  diagnostic  test.  Would  a  joint  venture  justify 
scrutiny  by  an  antitrust  investigation?  If  the  hospitals  are  to  be  in- 
vestigated, what  are  the  criteria  and  how  would  they  know  those 
criteria? 

These  are  questions  that  need  to  be  answered.  The  Rochester, 
NY  health  care  system  has  been  recognized  as  a  model  for  the 
country.  Rochester's  leaders  attribute  much  of  their  success  to  the 
development  of  a  broad  coalition  of  insurers,  providers,  businesses 
and  consumers. 


One  specific  success  was  the  reduction  of  empty  hospital  beds. 
This  is  a  clear  illustration  of  restricting  supply,  a  flag  for  potential 
antitrust  legislation  or  investigations. 

Are  community  health  leaders  at  risk  of  antitrust  law  suits  for 
activities  that  in  retrospect  clearly  lead  to  a  more  efficient  patient 
care  system?  When  health  leaders  in  the  community  meet  to  dis- 
cuss improving  health  coverage  and  cost  containment  strategies, 
are  they  cooperating  or  colluding?  These  questions  need  to  be  an- 
swered. 

A  CEO  of  a  Preferred  Provider  Organization  (PPO)  wants  to  ne- 
gotiate the  lowest  price  from  a  physician  group  they  have  deter- 
mined to  be  of  high  quality.  If  the  contract  between  the  CEO  and 
the  physician  group  is  exclusive,  individuals  outside  the  PPO  are 
unlikely  to  be  able  to  negotiate  similar  price  discounts. 

We  must  make  sure  that  antitrust  law  is  in  sjoic  with  the  cur- 
rent efforts  for  health  care  reform.  We  may  want  to  encourage  hos- 
pital joint  ventures  and  community  coalitions;  and  we  must  expect 
managed  care  to  play  an  even  larger  role  in  the  reformed  delivery 
system  that  will  increasingly  rely  on  capitated  payments. 

Concerns  regarding  antitrust  law  and  health  care  will  grow, 
therefore.  Antitrust  health  law  requires  more  attention  now  than 
it  has  received  in  the  past  in  the  judgment  of  this  Senator.  Above 
all  else,  in  our  discussion  of  health  reform  we  must  remember  that 
the  purpose  of  antitrust  law  is  to  protect  consumers  from  non-com- 
petitive behaviors  and  assure  access  to  basic  health  services. 

Consumers  need  to  be  protected  from  high  prices  and  the  costs 
of  inefficiency  in  our  health  care  system.  At  the  same  time  every 
American  citizen  must  have  access  to  high  quality,  affordable 
health  care. 

With  that  predicate,  and  before  I  go  to  our  distinguished  visitor, 
I  would  ask  whether  the  Senator  from  South  Dakota  and  the  Sen- 
ator from  Montana  have  comments  they  would  like  to  make. 

OPENING  STATEMENT  OF  HON.  THOMAS  A.  DASCHLE,  A  U.S. 
SENATOR  FROM  SOUTH  DAKOTA 

Senator  Daschle.  Mr.  Chairman,  I  applaud  you  for  your  leader- 
ship in  this  area  and  commend  you  for  your  comments  just  now. 
This  is  a  very  serious  issue  in  rural  America.  I  am  sure  Senator 
Durenberger  has  outlined  the  concerns  that  many  of  us  in  rural 
America  have  with  regard  to  the  lack  of  competition,  the  need  for 
providers  and  facilities  alike  to  find  better  ways  with  which  to  co- 
ordinate. 

And  if  they  are  going  to  coordinate  more  effectively,  they  need  to 
be  assured  that  they  are  not  going  to  have  to  deal  with  the  anti- 
trust difficulties  that  they  continue  to  encounter.  They  are  para- 
noid about  dealing  with  the  legal  complexities  that  currently  inhib- 
iting them  from  cooperating  and  collectively  dealing  with  these  is- 
sues. 

So  a  hearing  like  this  is  very  helpful.  I  hope  that  we  can  figure 
out  how  to  address  this  very  serious  problem,  as  we  deal  with  com- 
prehensive health  care  reform. 

I  thank  you. 

Senator  Rockefeller.  Thank  you,  sir. 

Senator  Baucus? 
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OPENING  STATEMENT  OF  HON.  MAX  BAUCUS,  A  U.S.  SENATOR 

FROM  MONTANA 

Senator  Baucus.  Thank  you,  Mr.  Chairman.  We  are  all  aware, 
Mr.  Chairman,  that  health  care  costs  are  skyrocketing  out  of  con- 
trol. No  one  disputes  that.  In  my  State  of  Montana,  for  example, 
families  are  spending  over  $3,000  a  year  on  health  care,  which  is 
an  increase  of  over  400  percent  over  the  last  decade.  Health  care 
providers  in  Montana  tell  me  that  competition  is  helping  drive  up 
our  health  care  costs. 

As  you  know,  Montana  is  a  very  rural  State.  There  just  is  not 
the  population  in  most  areas  to  support  competition  between  mul- 
tiple hospitals.  As  a  result,  many  hospitals  are  trying  to  move  away 
from  competing  with  each  other  and  towards  working  effectively  to- 
gether so  that  health  resources  are  spent  efficiently  and  effectively. 

I  am  familiar  with  a  study  showing  that  competition  among  hos- 
pitals has  reduced  prices  in  places  like  California.  But  these  mar- 
kets have  several  hospitals  competing  in  a  single  area,  have  a  great 
deal  of  managed  care,  and  have  a  significantly  large  population 
base. 

In  Montana,  on  the  other  hand,  hospitals  are  competing  over  a 
very  limited  population  base.  When  two  hospitals  in  a  small  town 
compete  for  services,  then  each  must  raise  prices  so  that  they  can 
cover  either  overhead  with  the  revenue  generated  from  this  limited 
patient  base.  This  is  just  wasteful. 

It  leads  to  higher  prices  and  lower  quality  care.  In  these  commu- 
nities, I  believe  that  hospitals  should  work  together  by  sharing  ex- 
pensive equipment  and  even  agreeing  to  coordinate  which  services 
facilities  provide. 

I  have  been  impressed  with  the  degree  of  cooperative  among 
Montana  hospitals  thus  far.  Several  hospitals  have  entered  into 
joint  ventures  and  are  really  trying  to  work  together.  But  I  know 
that  some  would  go  further  if  they  were  not  worried  about  wanting 
to  follow  Federal  antitrust  laws. 

I  have  been  told  that  hospital  mergers  in  rural  areas  are  rarely, 
if  ever,  challenged  by  the  Federal  Government.  That  this  is  because 
the  government  recognizes  that  cooperation  in  many  instances  low- 
ers the  cost  of  health  care  and  increases  the  quality  of  care. 

Regardless  of  the  number  of  cases  actually  challenged,  I  know 
that  many  hospitals,  especially  very  small  ones,  sincerely  worry 
about  the  Federal  law.  This  perception  exists  and  is  a  real  one. 

Despite  the  low  number  of  actual  challenges,  they  are  still  very 
concerned  about  the  affect  that  this  perception  may  have  on  the 
quality  and  cost  of  health  care  for  Montanans. 

Thank  you,  Mr.  Chairman. 

Senator  ROCKEFELLER.  Thank  you  very  much.  Senator  Baucus.  I 
would  like  to  remind  both  you  and  Senator  Daschle  again,  and  I 
pointed  out  to  Senator  Metzenbaum,  that  this  is  not  really  our  ju- 
risdiction. This  is  strictly  the  jurisdiction  of  the  Senator  from 
Ohio's  Subcommittee  of  the  Judiciary  Committee. 

But  as  I  explained  to  him,  this  is  so  important  in  terms  of  the 
reform  of  health  care  that  our  knowledge  base  in  this  area  is  rel- 
atively weak  in  this  area  especially  for  those  of  us  who  are  not  law- 
yers. It  is  something  that  we  need  to  know. 


Senator  Metzenbaum,  we  are  honored  and  proud  that  you  are 
here. 

STATEMENT  OF  HON.  HOWARD  M.  METZENBAUM,  A  U.S. 

SENATOR  FROM  OHIO 

Senator  Metzenbaum.  Thank  you  very  much,  Mr.  Chairman.  I 
am  very  pleased  to  see  so  many  members  of  the  committee  here 
with  you  this  morning. 

Let  me  start  off  by  saying  that  we  are  not  in  contention  with 
each  other.  As  a  matter  of  fact,  I  would  say  I  am  on  your  side.  I 
am  on  your  side  with  respect  to  the  question  of  how  do  we  figure 
out  a  way  to  reduce  the  cost  of  health  care  in  this  country.  If  it 
means  that  two  rural  hospitals  should  merge,  this  Senator  does  not 
really  have  any  difficulty  with  that,  nor  does  the  government. 

Because  out  of  225  hospital  mergers  that  have  occurred,  there 
have  been  only  seven  that  were  at  issue  and,  to  the  best  of  my 
recollection,  I  think  that  only  one  of  those  was  a  rural  hospital. 

The  whole  question  that  we  have  before  us  is,  how  do  we  bring 
down  the  cost  of  operating  our  hospitals,  and  our  medical  facilities, 
and  our  drug  costs?  Do  we  do  it  by  stronger  enforcement  of  our 
antitrust  laws  or  by  weakening  our  antitrust  laws? 

I  chaired  a  hearing  similar  to  this  one  last  March.  At  that  time, 
my  Antitrust  Subcommittee  heard  testimony  which  convinced  me 
that  American  consumers  could  lose  the  battle  to  control  the  high 
cost  of  health  care  if  we  weaken  our  antitrust  laws. 

Today's  hearing  comes  at  an  extremely  opportune  time.  The  Ad- 
ministration's Health  Care  Task  Force  is  putting  the  final  touches 
on  its  reform  plan.  We  now  know  much  more  about  how  the  new 
system  will  work.  It  is  my  view,  and  that  of  a  number  of  expert 
witnesses  from  whom  you  will  hear  today,  that  strong  antitrust 
laws  will  promote,  not  hinder,  reform  under  the  new  health  care 
system. 

Doctors,  hospitals  and  other  entrenched  special  interests  have 
launched  a  furious  lobbying  effort  to  weaken  the  antitrust  laws.  As 
you  listen  to  their  testimony  today,  I  urge  you  to  remember  that 
if  it  had  not  been  for  vigorous  antitrust  enforcement,  health  care 
reform  might  not  even  be  possible. 

When  health  maintenance  organizations,  which  are  the  prototype 
for  the  new  provider  networks,  first  attempted  to  enter  the  market, 
doctors  and  hospitals  boycotted  them — boycotted  these  new  health 
maintenance  organizations — because  they  saw  them  as  a  competi- 
tive threat.  It  took  vigorous  antitrust  enforcement  to  defeat  those 
collusive  boycotts  and  to  pave  the  way  for  HMO's  to  enter  the  mar- 
ket. 

U.S.  health  care,  one  of  the  nation's  largest  HMO's  has  warned 
that,  "weakening  the  antitrust  laws  would  hurt  competition  in 
health  care  and  cause  prices  to  rise  rather  than  moderate." 

Doctors  and  hospital  interest  groups  have  a  different  view  of  the 
antitrust  laws.  The  American  Medical  Association  has  made  win- 
ning antitrust  concessions  for  doctors  one  of  its  top  lobbying  prior- 
ities for  health  care  reform. 

They  claim  that  doctors  need  antitrust  relief  to  bargain  with 
large  buyers  like  HMO's.  However,  what  they  really  mean  is  that 
they  do  not  want  HMO's  forcing  doctors  to  moderate  their  fees 
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which  currently  average  $170,000  a  year  and,  in  some  instances, 
are  substantially  in  excess  of  that  amount. 

It  is  clear  to  me  that  the  AMA  could  readily  abuse  antitrust  con- 
cessions to  undermine  the  development  of  new  and  innovative 
health  networks.  According  to  the  Federal  Trade  Commission,  the 
AMA  has  a  history  of  opposing  new  health  networks. 

For  example,  when  cost-cutting  HMO's  first  tried  to  enter  the 
market,  the  AMA  advised  its  members,  listen  to  this — the  AMA 
told  its  members  that  it  was  unethical  for  doctors  to  contract  with 
them.  It  also  told  doctors  how  to  refuse  to  deal  with  the  HMO's. 

The  FTC  was  forced  to  sue  the  AMA  to  reverse  its  policy  of  re- 
sisting HMO's.  So  I  urge  you  to  examine  closely  the  antitrust  con- 
cessions that  the  AMA  is  now  seeking.  They  come  with  tainted 
hands.  Their  proposal  could  legalize  the  kind  of  collusive  price  fix- 
ing that  the  Justice  Department  prosecuted  successfully  in  United 
States  V.  Alston  in  1990. 

In  that  case,  a  group  of  dentists  conspired  to  raise  their  patients' 
co-payment  fees.  James  Rill  of  the  Bush  Administration — in  fact, 
the  Bush  Administration's  antitrust  chief — called  the  case,  "a 
prime  example  of  per  se  illegal  conduct,  warranting  criminal  pros- 
ecution that  was  wholly  unrelated  to  the  formation  or  operation  of 
a  bona  fide  joint  venture."  That  was  from  James  Rill,  the  head  of 
the  Antitrust  Division  in  the  last  Administration. 

It  seems  obvious  to  me  that  health  care  reform  could  be  totally 
undermined  by  antitrust  concessions  which  could  legalize  collusive 
price  fixing  by  doctors. 

The  American  Hospitgd  Association  has  also  made  winning  anti- 
trust concessions  a  top  lobbying  priority. 

I  want  to  make  a  big  distinction  between  the  problems  of  some 
of  the  rural  hospitals,  to  which  I  am  totally  s)rmpathetic  and  to 
which  I  believe  that  there  is  a  solution,  auid  the  position  of  the 
AHA. 

The  AHA  claims  that  antitrust  enforcement  is  chilling  beneficial 
hospital  mergers  and  joint  ventures.  When  you  look  at  the  facts, 
their  claims  do  not  hold  up.  Since  1987  there  have  been  over  225 
hospital  mergers.  Of  that  number,  only  22,  less  than  10  percent, 
have  required  intensive  investigation  and  only  7  of  the  225,  about 
3  percent,  have  been  challenged. 

Moreover,  Federal  authorities  have  not  challenged  a  single  joint 
venture  or  bujdng  arrangement  among  hospitals.  I  want  to  empha- 
size that  to  you,  Mr.  Chairman.  The  Federal  authorities  have  not 
challenged  a  single  joint  venture  or  buying  arrangement,  where 
hospitals  get  together  to  make  their  purchases. 

This  is  hardly  a  record  of  antitrust  enforcement  run  amuck.  The 
fact  is  that  the  antitrust  laws  have  been  not  used  to  block  hospital 
deals  that  would  benefit  local  communities  by  consolidating  unused 
hospital  beds,  reducing  wasteful  competition  for  high  technology 
equipment,  such  as  MRI's,  or  saving  a  financially  unstable  hospital 
from  closing  its  door. 

Rather,  the  antitrust  laws  have  been  used  to  block  mergers  that 
were  likely  to  increase  prices  and  to  keep  HMO's  out  of  the  market. 

I  think  that  there  might  be  something  that  could  be  done  with 
respect  to  the  matter  of  hospital  mergers  that  could  be  helpful.  I 
would  be  willing  to  explore  that  subject,  to  see  if  there  is  an  expe- 
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dited  procedure,  a  simpler  procedure,  a  shorter  time  procedure  that 
would  not  require  rural  hospitals  or  small  hospitals  to  hire  high- 
priced  lawyers  in  order  to  find  out  whether  or  not  they  could 
merge.  I  think  there  could  be  some  procedures  worked  out  either 
with  the  Justice  Department  directly  or  by  legislation  if  necessary. 

Now  there  have  also  been  claims  that  rural  hospitals  should  be 
exempt  from  the  antitrust  laws.  However,  I  believe  that  rural  hos- 
pitals, like  their  urban  counterparts,  actually  benefit  from  appro- 
priate antitrust  enforcement. 

For  example,  in  a  March  12  letter  to  Majority  Leader  George 
Mitchell's  staff,  the  Deputy  Attorney  General  for  the  State  of 
Maine  warned  that,  "Competitive  problems  from  hospital  agree- 
ments are  often  more  severe  in  rural  States,  such  as  Maine,  than 
in  large  urban  areas.  "This  is  because  the  number  of  hospitals  in 
rural  areas  is  far  less  and  consequently  the  parties  to  a  joint  agree- 
ment in  rural  States  often  include  most  or  at  times  all  of  the  hos- 
pitals in  a  particular  market  area." 

Maine  is  not  a  big  industrial  State.  Maine  is  not  a  State  with 
large  major  cities.  He  is  talking  about  rural  hospitals  in  the  State 
of  Maine. 

Rural  hospitals  should  not  be  exempt  from  the  antitrust  laws. 
Those  laws  are  flexible  enough  to  permit  rural  hospital  to  merge 
or  to  enter  into  joint  ventures  when  those  deals  benefit  local  con- 
sumers by  cutting  costs  or  eliminating  unnecessary  duplication. 

I  would  urge  you,  Mr.  Chairman,  and  members  of  your  commit- 
tee, to  be  aware  of  doctors  and  hospitals  seeking  antitrust  conces- 
sions. In  my  view,  the  only  change  we  should  make  in  the  antitrust 
law  to  speed  health  care  reform  is  to  repeal  the  McCarran-Fer- 
guson  exemption  for  health  insurers.  That  change  would  prevent 
insurance  cartels  from  fixing  the  price  and  the  terms  of  health  care 
coverage  for  consumers. 

Let  me  address  myself  also  to  another  area  of  this  whole  ques- 
tion of  health  care  costs.  That  is,  the  whole  question  of  the  pharma- 
ceutical companies  that  are  also  seeking  exemptions  from  the  anti- 
trust laws. 

They  have  come  forward  with  some  ideas  to  lower  prices  that 
they  claim  should  be  exempt  from  the  antitrust  laws.  My  ov^m  opin- 
ion is  that  the  drug  companies  of  this  country  have  done  as  much 
to  increase  the  costs  of  medical  care  on  a  proportionate  basis  as 
any  other  single  segment  of  the  industry. 

If  I  had  to  figure  out  the  actual  order,  I  would  not  be  able  to  say 
which  group  has  done  worse.  But  certainly  the  drug  companies 
have  been  extremely,  extremely  difficult  to  deal  with  in  terms  of 
holding  down  health  care  costs.  I  think  that  any  consideration  of 
exemptions  for  hospitals,  for  physicians,  or  for  pharmaceutical  com- 
panies, would  be  inappropriate. 

I  do  believe  that  we  could  work  out  an  expedited  procedure  for 
rural  hospitals  or  other  hospitals  for  that  matter,  allow  them  to  ex- 
plore the  possibility  of  going  forward  with  a  merger  without  heavy 
legal  expenses  and  without  unnecessary  delay. 

Thank  you,  Mr.  Chairman. 

Senator  ROCKEFELLER.  Thank  you.  Senator  Metzenbaum. 

[The  prepared  statement  of  Senator  Metzenbaum  appears  in  the 
appended 
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Senator  ROCKEFELLER.  There  is  the  matter  of  the  perception  of 
something  £ind  the  reality  of  something.  It  is  interesting  how  joint 
ventures  of  hospitals  have  not  been  challenged  over  the  year;  Eind 
then  you  have  also  indicated  in  your  testimony  that  rural  hospitals 
should  not  be  exempt  from  antitrust  laws. 

You  were  also  saying  that  you  understand  that  rural  hospitals 
have  particularly  chfficult  situations  and  you  would  understand 
their  request  for  expedited  procedures. 

My  question  is,  what  do  you  mean  by  expedited  procedures?  If 
people  are  to  embark  on  a  project  in  a  rural  hospital,  but  they  have 
the  perception  or  the  fear  that  they  are  going  to  be  subject  to  anti- 
trust laws  how  would  that  come  to  pass? 

Often  people  do  not  do  things  for  fear  they  will  be  singled  out 
for  attention. 

Senator  Metzenbaum.  I  understand. 

Senator  ROCKEFELLER.  Therefore,  they  do  not  do  things  which 
might  be  perfectly  acceptable. 

Senator  Metzenbaum.  I  think  that  could  be  handled  by  opinion 
letters.  You  can  get  £in  opinion  letter  from  the  Justice  Department. 
And  I  think  we  get  the  Aiititrust  Department  under  its  new  leader- 
ship of  Anne  Bingemann  to  establish  better  guidelines. 

I  think  that  both  of  those  things  could  be  done  and  could  be  done 
long  before  we  pass  the  health  care  bill.  And,  I  have  no  reserva- 
tions at  all  about  discussing  this  subject  with  Anne  Bingemann 
when  she  comes  up  for  confirmation.  1  feel  certain  that  the  admin- 
istration would  be  receptive. 

We  could  probably  put  the  whole  question  of  expedited  proce- 
dures for  rural  hospitals  into  effect  before  we  are  able  to  pass  the 
necessary  laws. 

I  might  say  to  you,  Mr.  Chairman,  that  the  concern  about  merg- 
ers of  rural  hospitals  being  challenged  is  something  of  a  bugaboo. 
There  has  only  been  one  challenge  to  a  rural  hospital.  So,  it  is  not 
really  a  problem.  But  I  am  willing  to  be  helpful  in  seeing  to  it  that 
new  guidelines  are  issued  if  that  is  desirable.  I  am  also  willing  to 
see  to  it  that  there  are  expedited  procedures  for  getting  opinion  let- 
ters, which  would  make  it  possible  for  the  hospitals  to  move  for- 
ward with  their  deals. 

Senator  ROCKEFELLER.  Do  rural  hospitals  in  southwestern  Ohio, 
which  is  an  area  much  like  West  Virginia  have  a  problem  with 
wanting  to  come  together  and  being  unsure  as  to  what  to  do? 

Senator  Metzenbaum.  No.  Not  that  we  know  of. 

Senator  Rockefeller.  Just  one  more  question.  In  your  testi- 
mony you  referred  to  "Federal  authorities  have  not  chsdlenged  a 
single  joint  venture  or  bujdng  arrangement  among  hospitals."  What 
did  you  mean  by  "buying  arrangement"? 

Senator  Metzenbaum.  For  example,  take  four  rural  hospitals  in 
South  Dakota  located  at  different  places  that  want  to  come  to- 
gether to  buy  a  certain  quantity  of  products  at  a  discount  from  a 
manufacturer. 

They  could  work  out  a  group  buying  arrangement  to  do  that. 

I  have  no  problem  with  that  at  all. 

Senator  ROCKEFELLER.  Senator  Durenberger? 

Senator  Durenberger.  No  questions,  Mr.  Chairman. 

Senator  Rockefeller.  Senator  Chafee? 
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Senator  Chafee.  Thank  you,  Mr.  Chairman. 

I  must  say  that  I  have  had  deep  concerns  over  the  whole  anti- 
trust picture  for  many  years.  Perhaps  Senator  Metzenbaum  is  fa- 
miliar with  this  situation  that  came  up  a  couple  of  years  ago.  I  am 
reading  from  a  newspaper  article.  "Ford  Motor  Company  will  intro- 
duce the  Mercury  Villager  Mini- Van  on  Tuesday  with  the  hope  of 
giving  Mercury  dealers  a  much  needed  way  to  attract  families  to 
their  showroom. 

The  model  built  by  Ford,  but  designed  by  Nissan,  further  raised 
the  competitive  stakes  for  the  Chrysler  Corporation." 

The  article  goes  about  the  arrangement  Ford  has  with  Nissan. 
The  Ford  spokesman  said  his  company  did  not  feel  confident  it 
could  sell  the  output  of  an  entire  plant  by  itself^  so  a  partnership 
made  sense.  But  antitrust  law  precluded  an  American  partner. 

Now  I  do  not  know  the  details  of  this,  and  I  am  sure  the  Senator 
does  not  know  either,  but  I  have  a  feeling  that  in  the  United 
States,  we  are  pledging  an  adlegiance  to  a  law  which  has  had  its 
time.  Circumstances  have  changed  and  I  am  not  sure  that  the  field 
of  antitrust  enforcement  has  stayed  abreast  with  the  changing 
times. 

I  am  sorry  that  we  are  not  hearing  the  other  witnesses  prior  to 
your  testimony,  Senator,  because  then  we  could  ask  you  more  intel- 
ligent questions.  The  information  I  have  on  this  issue  is  to  a  great 
degree  anecdotal,  and,  obviously,  the  situation  in  our  State  involves 
urban  hospitals,  not  rural  hospitals. 

But  I  do  not  think  that  the  problems  are  restricted  to  rural  hos- 
pitals and  I  am  not  sure  it  is  quite  fair — and  I  do  not  say  that  in 
a  challenging  way — for  you  to  indicate  great  sjnmpathy  for  the  prob- 
lems of  the  rural  hospitals,  but  the  urban  hospitals  somehow  are 
quite  different. 

I  am  not  sure  what  prompts  you  to  take  that  approach. 

Senator  Metzenbaum.  Well,  I  was  responding  in  part  to  both 
Senator  Baucus  and  Senator  Daschle,  who  had  addressed  them- 
selves to  the  question  of  rural  hospitals. 

Let  me  say.  Senator,  that  I  am  not  a  novice  in  the  whole  ques- 
tion of  hospital  operation.  I  served  on  two  hospital  boards  before 
I  came  to  the  United  States  Senate.  I  was  on  the  board  of  St.  Vin- 
cents Charity  Hospital  and  I  was  Treasurer  of  Mt.  Sinai  Hospital. 

I  understand  the  challenges  and  the  problems  of  hospitals  and  I 
am  sympathetic  to  them.  As  a  matter  of  fact,  there  are  some  things 
that  occur  in  the  hospitals  that  are  of  great  concern  to  me  from  a 
cost  standpoint.  That  is  the  fact  that  in  some  hospitals  there  is  a 
monopoly  for  certain  specialists'  services  that  causes  costs  to  go  up 
very,  very  substantially. 

With  respect  to  the  whole  area  of  competition,  I  do  believe  that, 
generally  speaking,  competition  serves  the  free  enterprise  system 
well.  I  am  proud  of  the  fact  that  John  Sherman,  a  Republican  Sen- 
ator, and  my  predecessor  by  many  years,  was  the  original  author 
of  the  Sherman  Antitrust  law.  But  I  think  you  and  I  would  not 
really  disagree  that  antitrust  enforcement  helps  the  free  enterprise 
system. 

Senator  Chafee.  No  one  is  arguing  against  the  Sherman  Anti- 
trust law.  All  I  am  saying  is  that  it  seems  to  me  that  what  was 
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valid,  addressed  a  tremendous  problem  in  1900  is  worthy  of  review 
as  we  come  into  a  worldwide  globally  competitive  system. 

Here  is  the  situation.  Do  you  see  a  difference  between  the  need 
to  obtain,  or  preserve,  competition  between  two  entities  that  are 
for-profit  and  the  combination  of  two  not-for-profit  hospitals  trying 
to  reduce  costs  by  merging?  It  seems  to  me  there  is  a  difference. 

Senator  Metzenbaum.  I  see  some  difference,  Senator.  But  I  do 
not  see  a  total  difference.  I  think  it  depends,  to  a  great  extent, 
upon  the  leadership  and  the  operation  of  the  hospitals.  We  have  a 
nonprofit  institution  in  our  community  of  which  we  are  very  proud. 
It  is  Cleveland  Clinic. 

But  do  I  think  that  they  do  everything  perfectly?  No.  And  there 
has  been  publicity  to  that  affect.  Do  I  think  that  their  rates  are  ex- 
tremely high?  Yes.  Am  I  certain  that  they  should  be  lower?  No.  But 
I  think  that  you  cannot  just  take  the  position  that  a  nonprofit  hos- 
pital should  be  permitted  to  charge  anything  it  wants  and  do  any- 
thing it  wants. 

You  have  to  look  at  the  issue  much  more  closely  than  that. 

Senator  Chafee.  Well,  Mr.  Chairman,  I  note  my  time  is  up.  But 
I  also  would  point  out,  as  Senator  Metzenbaum,  knows,  not  only  is 
there  a  fear  that  comes  with  getting  tangled  in  an  antitrust  prob- 
lem, there  is  also  the  fear  of  the  legal  costs  that  are  involved  in 
trying  to  avoid  it. 

Senator  METZENBAUM.  That  is  the  reason  I  suggested  the  expe- 
dited procedure. 

Senator  Chafee.  And  finally,  as  the  Senator  well  knows,  there 
are  triple  damages  if  you  are  guilty  under  the  law.  That  is  a  power- 
ful threat  against  entities  that  choose  to  merge  or  cooperate  in 
some  fashion  when  a  lawyer  comes  in  and  says,  oh,  no,  you  cannot 
do  this  because  of  antitrust  problems. 

Senator  Metzenbaum.  That  is  the  reason  I  suggested  the  expe- 
dited procedures  and  guidelines,  so  that  you  would  not  have  to 
spend  $100,000  or  $200,000  on  legal  fees,  but  you  could  resolve  it 
much  less  expensively. 

Senator  Chafee.  Thank  you,  Mr.  Chairman. 

Senator  Rockefeller.  Thank  you.  Senator. 

Senator  Baucus? 

Senator  Baucus.  Thank  you,  Mr.  Chairman. 

Senator,  you  have  already  addressed  your  sympathy  with  the 
rural  concerns.  Let  me  just  briefly  amplify  my  perception  of  their 
perception.  It  struck  me  very  often  when  I  visit  with  Montana  hos- 
pital administrators  in,  say,  Missoula,  MT  where  there  are  two  hos- 
pitals, or  Great  Falls  where  there  are  two  hospitals,  how  much 
they  dislike  to  engage  in  duplicative  activities.  Both  have  a  major 
cardiac  center,  both  have  the  best  neonatology  unit,  for  example. 
Both  provide  helicopters. 

I  agree  a  lot  of  the  problem  is  the  present  construct  and  how  we 
are  all  set  up  today  with  our  present  health  care  system. 

Senator  Metzenbaum.  You  should  be  able  to  contain  that. 

Senator  Baucus.  Let  me  just  continue.  Senator.  They  are  very 
worried  that  when  they  start  to  share  to  reduce  costs,  to  get  effi- 
ciencies and  reduce  the  burdens  on  their  patients'  bills,  that  they 
are  not  allowed  to  talk  among  each  other. 
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It  has  gone  so  far  that  sometimes  when  I  meet  with  Montana 
hospital  people  and  doctors  and  nurses  and  so  forth,  they  do  not 
want  to  have  the  staffs  of  the  same  hospitals  together.  I  ask  about 
what  the  hospitals  are  doing.  They  say  that  antitrust  problems  are 
just  in  their  way.  That  is  the  perception. 

Now,  you  say  the  expedited  guidelines  and  talking  to  the  Attor- 
ney General  for  antitrust,  Anne  Bingemann,  for  example,  that  we 
will  work  out  a  solution.  I  do  not  know  if  that  is  enough.  That  still 
puts  a  burden  in  many  cases,  in  my  judgment,  given  our  present 
health  care  system,  on  those  hospital  administrators  who,  I  think — 
it  is  my  judgment — are  trying  to  do  what  is  right.  I  mean,  they  are 
trying  to  lower  costs. 

They  are  not  trying  to  get  away  with  anything.  They  are  reedly 
trying  to  lower  costs.  I  think  it  is  putting  still  too  much  of  a  burden 
on  them  to  say,  well,  we  will  expedite  guidelines  so  that  you  get 
an  Attorney  General's  opinion  saying  that  the  proposed  activity  is 
not  in  violation  of  U.S.  antitrust  laws. 

I  believe  you  have  to  go  further.  As  we  did,  for  example,  in  the 
National  Cooperative  Research  Act,  I  think  it  was  1984.  We  did  not 
say  that  all  joint  ventures  for  research  activities  by  countries  vio- 
lates antitrust  law,  but  we  did  provide  language  making  it  easier 
to  cooperate — and  you  may  have  wrote  the  bill  for  all  I  know. 

Senator  Metzenbaum.  I  did  participate,  indeed. 

Senator  Baucus.  That  there  is  language  in  that  bill  which  clari- 
fies that  certain  activities  do  not  run  afoul  of  the  antitrust  efforts. 

So  I  would  ask  your  reaction  to  not  only  expedited  guidelines  and 
so  on  and  so  forth,  but  also  language  similar  to  that  which  I  have 
just  referred  to  in  that  statute. 

Senator  Metzenbaum.  I  would  be  very  willing  to  explore  any  lan- 
guage that  the  Senator  might  suggest  or  anyone  else  might  sug- 
gest. My  feet  are  not  stuck  in  concrete.  It  is  not  my  view  that  noth- 
ing can  be  touched.  I  recognize  that  there  may  be  ways  to  do  it, 
legislatively. 

I  just  want  to  be  certain  that  when  we  have  a  problem  that  we 
do  not  let  the  pendulum  swing  all  the  way  the  other  way  and  open 
the  door  too  wide. 

I  think  that  there  are  many  in  the  American  Hospital  Associa- 
tion who  now  think  that  this  is  the  time  to  go  through  the  door  and 
weaken  our  antitrust  laws. 

Senator  Baucus.  I  appreciate  that  and  I  agree  with  you.  I  think 
some  are  using  rural  concerns  as  an  excuse  to  go  much  too  far. 
However  it  is  my  opinion  that  the  guidelines  alone  are  insufficient 
to  address  this  particular  concern. 

Senator  Metzenbaum.  Let  me  suggest  that  the  administrators 
come  in  and  meet  with  the  Justice  Department  and  see  whether  or 
not  they  can  work  out  the  things  that  they  want  to  do. 

Senator  Baucus.  I  will  tell  you  why.  These  are  people  2,000 
miles  away  from  Washington,  DC.  The  specter  of  the  Department 
of  Justice  is  very,  very  burdensome.  There  is  a  fear  factor.  This 
perception,  that  they  are  going  to  get  all  tangled  in  all  kinds  of  red 
tape  and  delays  and  letters  and  travel  costs  to  come  back  and  see 
and  so  on  and  so  forth  while  they  talk  to  the  lawyers. 
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Lawyers  tend  to  be  very  conservative  on  these  matters  and  get 
the  health  professionals  all  worried  and  frightened,  too.  You  know, 
probably  to  get  a  fee.  I  do  not  know. 

Your  solution,  in  my  judgment,  tends  to  put  too  much  of  an  un- 
necessary burden  on  the  administrators.  I  think  that  the  law 
should  be  a  little  clearer  so  that  they  do  not  have  to  go  through 
quite  so  many  hoops,  with  either  their  attorneys  or  airplane  flights 
or  what  all  and  what  not,  so  they  can  go  ahead  and  address  their 
concerns. 

Senator  Metzenbaum.  I  think  there  might  be  a  pretty  simple 
procedure.  If  the  Senator  wants  to  bring  the  hospitals  in,  maybe 
one  from  the  Justice  Department  could  come  over  to  meet  with 
them.  I  would  be  very  happy  to  have  my  staff  work  with  you.  I 
think  the  problem  can  be  solved  in  short  order. 

Senator  Baucus.  I  hope  so. 

Senator  Metzenbaum.  You  rang  the  bell  on  that  one. 

Senator  Baucus.  Thank  you. 

Senator  ROCKEFELLER.  Senator  Metzenbaum,  thank  you  very 
much.  It  is  usually  the  procedure  in  the  Senate  that  when  a  Sen- 
ator comes  to  give  testimony,  it  is  given  and  then  the  Senator 
leaves.  You  always  seem  to  attract  questions  and  opinions  which 
I  think  you  should  be  very  pleased  about. 

In  other  words,  I  wish  to  say  that  I  am  pleased  by  what  you  had 
to  say  and  the  attitude  with  which  you  presented  your  testimony. 
I  am  really  grateful  for  your  coming. 

Senator  Metzenbaum.  We  want  to  work  with  you  and  the  other 
members  of  your  committee,  not  against  you.  We  think  that  the 
whole  issue  of  health  care  reform  is  so  challenging  that  the  more 
cooperation  we  can  bring  about,  the  better. 

I  believe  that  many  compromises  are  going  to  have  to  be  made 
in  order  to  pass  such  legislation  and  I  look  forward  to  working  with 
the  Chairman  and  such  other  members  of  the  committee  that  have 
an  interest  in  this  issue. 

Thank  you. 

Senator  Rockefeller.  Thank  you  very  much.  Senator  Metzen- 
baum. 

Senator  Chafee.  Mr.  Chairman,  I  would  just  like  to  say  one  final 
thing,  if  I  might.  I  appreciate  Senator  Metzenbaum's  beUef  that 
there  can  be  "expedited"  procedures. 

I  am  currently  in  a  wrestling  match  with  one  branch  of  the  gov- 
ernment, one  agency,  and  I  have  come  away  believing  that  it  is 
very,  very  hard  to  move  the  Federal  Government  in  any  direction. 

You  may  believe  you  can  get  expedited  procedures,  and  if  you 
can,  three  cheers.  But  in  my  dealings  with  the  Federal  Govern- 
ment, they  are  going  to  take  their  own  sweet  time  and  they  are  not 
cowed  by  any  Senator  or  whoever  it  might  be. 

In  this  particular  contest  I  am  having,  they  are  winning  all  the 
way. 

Senator  Metzenbaum.  Well,  Senator,  you  and  I  came  to  this 
body  just  about  the  same  day,  the  same  moment  some  years  ago 
and  I  am  not  going  to  quarrel  with  what  you  just  said.  There  is 
no  doubt  about  it.  With  some  agencies  you  can  knock  your  head 
against  a  stone  wall  and  the  bureaucracy  thinks  they  own  the  gov- 
ernment. Some  are  more  cooperative. 
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I  am  hopeful  that  the  new  Justice  Department  will  be  more  coop- 
erative. I  think  that  under  James  Rill,  there  was  a  sense  of  co- 
operation and  an  open  door  policy.  I  think  some  of  his  predecessors 
did  not  have  that  same  policy  and  were  not  particularly  interested 
in  seeing  the  laws  work  in  the  interests  of  the  people  of  this  coun- 
try. 

Senator  Rockefeller.  Thank  you,  Senator  Metzenbaum,  very, 
very  much. 

Senator  METZENBAUM.  Thank  you. 

Senator  ROCKEFELLER.  Our  second  panel  consists  of  Ellen  S.  Coo- 
per, who  is  Assistant  Attorney  General,  and  Chief,  Antitrust  Divi- 
sion, State  of  Maryland,  and  Chair  of  the  Health  Care  Working 
Group,  National  Association  of  Attorneys  General;  James  Egan,  Jr., 
who  is  Director  of  Litigation  for  the  Bureau  of  Competition,  the 
Federal  Trade  Commission;  and  Phillip  Proger,  who  is  a  lav^er 
with  Jones,  Day,  Reavis  &  Pogue  in  Washington,  DC. 

Mr.  Proger,  because  you  are  going  to  give  us  a  "big  picture"  look 
at  the  issue  of  antitrust,  I  would  like  to  start  with  you.  Your  state- 
ments are  all  included  in  the  record  automatically.  We  will  go 
ahead  and  use  the  5-minutes  clock.  Why  do  we  not  start  with  you, 
sir? 

STATEMENT  OF  PHILLIP  A.  PROGER,  ESQ.,  JONES,  DAY, 
REAVIS  &  POGUE,  WASHINGTON,  DC 

Mr.  Proger.  Thank  you  for  inviting  me.  I  am  pleased  to  be  here 
and  pleased  to  address  this  very  important  issue.  Listening  to  the 
opening  remarks  of  Senator  Metzenbaum  and  the  subsequent  dis- 
cussion with  him,  if  I  may,  in  order  to  be  more  helpful,  I  think 
what  I  am  going  to  do  is  digress  from  what  I  had  prepared  to  talk 
about  and  address  what  you  seem  to  be  more  interested  in. 

I  do  confess  that  it  is  a  daunting  task  to  respond  to  these  issues 
in  allotted  5  minutes.  I  will  do  my  best.  I  am  here,  I  think,  because 
I  am  an  individual  who,  as  a  lawyer  and  hospital  trustee,  has  been 
involved  in  integrated  delivery  networks.  As  a  matter  of  fact,  I 
have  represented  hospitals  and  other  providers  in  each  of  your 
States  and  I  have  represented  them  on  these  very  issues. 

I  am  also  here  because  I  believe  that  the  antitrust  laws  rather 
than  being  a  barrier  to  health  care  reform  are  actually  an  ally  of 
reform.  That  is  not  to  say  there  are  not  problems.  That  is  not  to 
say  that  in  any  enforcement  regime  there  are  not  specific  anecdotes 
that  raise  concern. 

Certainly  the  American  hospital  industry  has  a  right  to  have 
some  concern.  You  should  also  know  I  for  many  years  have  been 
a  hospital  trustee  myself. 

We  built  up  our  hospital  system  pursuant  to  a  national  policy  to 
have  redundancy  and  inefficiency  in  exchange  for  convenience  and 
service.  Now  changing  demographics  and  increased  costs  requires 
us  to  rethink  that  policy  and  restructure  our  health  care  industry 
to  eliminate  redundancy  and  create  efficiencies  to  reduce  costs. 

I  will  tell  you  as  one  who  goes  up  against  the  Federal  antitrust 
enforcement  agencies  that  I  have  found  them  responsive  to  these 
issues.  Behind  the  numbers  that  Senator  Metzenbaum  quotes  to 
you  today  is  the  fact  that  the  agencies  are  applying  a  rational  pol- 
icy to  the  need  to  integrate  and  create  efficiencies.  They  are  taking 
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into  account  the  issues  that  you  are  concerned  about  and  they  are 
looking  very  carefully  at  these  transactions.  As  pointed  out  by  Sen- 
ator Metzenbaum,  very  few  hospital  mergers  have  been  challenged. 
Only  those  transactions  that  threatened  consumer  welfare  have 
been  challenged. 

The  paradigm  that  we  must  address  is  as  follows:  when  you  in- 
crease integration,  through  horizontal  mergers,  decrease  consumer 
choice.  Each  of  us  has  fewer  choices  and  there  is  less  competition. 
The  trade  off  is  that  you  get  increased  efficiencies.  The  issue  that 
confronts  the  enforcement  individuals  and  all  of  us  is  how  can  you 
be  assured  that  those  efficiencies  will  be  transferred  back  to  the 
consumer  and  not  kept  as  profits  by  the  merged  entity. 

That  is  what  essentially  I  believe  reform  is  all  about.  It  is  going 
to  a  health  care  market  where  we  have  large  sophisticated  pur- 
chasers interacting  with  integrated,  efficient  sellers  to  keep  prices 
down  and  improve  quality. 

But  in  this  system  you  have  to  have  competition  to  ensure  that 
it  is  the  American  public  that  gets  the  lower  costs  the  higher  qual- 
ity and  the  better  service.  Competition  ensures  that  the  benefits  of 
efficiencies  created  by  mergers  are  not  kept  by  sellers,  that  is  pro- 
viders, in  the  form  of  higher  profits. 

That  is  the  role  of  competition  and  the  antitrust  laws  are  the 
watchdog  of  the  game  of  competition. 

On  the  issue  of  integrated  networks  as  envisioned  by  health  care 
reform,  if  you  look  at  what  is  going  on  across  the  country,  it  is  hap- 
pening and  it  is  happening  rapidly.  Minnesota  and  California,  for 
example,  are  already  there.  In  both  those  States,  providers — hos- 
pitals and  physicians — have  created  efficient,  integrated  delivery 
systems.  Recent  evidence  suggests  that  competition  among  these 
networks  is  bringing  down  health  care  costs. 

You  have  a  lot  of  efficient,  very  able,  very  successful  hospital  sys- 
tems led  by  very  dedicated  individuals.  Even  in  rural  areas  you  are 
seeing  a  lot  of  efficiency  creating  integration.  But,  we  must  have 
competition,  and  correspondingly  antitrust,  to  ensure  that  the  cost 
savings  go  back  to  consumers  and  are  not  retained  by  the  sellers. 

There  is  a  perception  problem.  But  the  nature  of  laws  are  that 
people  always  have  a  perception  problem  as  to  whether  they  are 
violating  the  laws  or  not.  Rural  markets  pose  an  interesting  ques- 
tion. On  one  hand — I  see  the  yellow  light  is  on — they  are  actually 
less  troublesome  from  an  antitrust  standpoint  because  in  many  in- 
stances the  providers  who  want  to  work  together,  are  not  compet- 
ing in  the  first  place.  Thus,  there  is  absolutely  no  antitrust  risk  for 
them.  If  you  have  a  rural  hospital  that  wants  a  remote  access  to 
an  EKG  or  an  MRI,  it  does  not  require  approval.  The  fact  is  that 
the  antitrust  agencies  have  never  challenged  such  a  joint  venture, 
nor  are  they  going  to  challenge  it,  because  there  is  no  affect  on 
competition  and  no  reduction  in  consumer  choice. 

If  anything,  there  is  an  increase  in  consumer  choice  and  there 
are  efficiencies.  There  was  a  discussion  with  Senator  Metzenbaum 
about  MRI's.  The  reason  why  the  antitrust  agencies  are  not  chal- 
lenging MRI  joint  ventures  is  because  most  of  them  are  being  done 
quite  lawfully  under  the  antitrust  laws.  Where  you  have  a  situa- 
tion that  there  is  an  expensive  piece  of  equipment  and  neither  hos- 
pital to  the  venture  can  afford  it,  then  there  will  be  the  efficiencies 
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and  there  will  be  no  reduction  in  competition  since  neither  hospital 
alone  would  have  acquired  the  MRI  in  the  first  place.  Under  the 
antitrust  laws,  there  is  nothing  wrong  with  a  joint  venture  like 
that. 

If  I  may,  could  I  just  touch  on  the  perception  issue? 

Senator  ROCKEFELLER.  Sure. 

Mr.  Proger.  That  is  a  difficult  issue.  I  am  sympathetic.  I  see  on 
FTC  enforcement  individual  sitting  in  the  audience  who  I  know  has 
commented  that  the  agency  has  spent  more  time  speaking  to  the 
health  care  industry  than  any  other  industry  and  yet  there  still 
seems  to  be  uncertainty. 

Antitrust  law  protects  competition.  What  constitutes  competition 
depends  upon  the  facts  and  circumstances  of  each  situation.  Thus, 
by  necessity,  the  antitrust  laws  do  not  lend  themselves  to  simple, 
bright  line  tests.  These  are  laws  that  impose  an  analytical  dis- 
cipline on  how  you  determine  whether  a  particular  act  or  practice 
will  adversely  impact  competition  and  reduce  consumer  welfare. 
They  are  not  a  set  of  laws  that  say  you  go  from  A  to  B  to  C.  And 
that  is  good. 

Your  predecessors  who  passed  these  antitrust  statutes  are  to  be 
complimented  on  the  flexibility  they  created. 

The  concern  I  have  is  if  we  go  towards  more  precise  safe  harbor 
rules,  we  are  going  to  fence  in  a  lot  of  lawful  conduct,  which  today 
are  passing  muster  and  are  not  being  challenged. 

If  we  draft  safe  harbor  or  other  regulations,  I  think  we  are  going 
to  be  over-inclusive.  On  the  other  hand,  I  am  sympathetic  to  the 
concerns  of  hospitals  in  general  and  rural  hospitals  in  particular. 

I  think  the  answer  lies  in  continued  education  and  guidelines 
that  while  they  are  not  safe  harbors  create  a  general  analytical 
frsunework,  like  the  merger  guidelines,  on  how  these  transactions 
are  going  to  be  ansilyzed. 

I  will  not  indulge  your  patience  further  except  to  say  one  final 
point.  The  modem  era  of  antitrust  enforcement  in  health  care  is 
very  recent  and  it  is  not  surprising  that  there  has  been  this  period 
of  uncertainty. 

I  am  very  sympathetic  to  those  providers  who  are  in  the  market- 
place that  have  had  to  live  with  it.  But  I  do  think  that  the  courts 
and  the  enforcement  agencies  are  now  establishing  a  pretty  clear 
track  record  that  can  provide  guidance. 

Thank  you  very  much. 

Senator  Rockefeller.  Thank  you,  sir. 

[The  prepared  statement  of  Mr.  Proger  appears  in  the  appendix.] 

Senator  ROCKEFELLER.  Mr.  Egan,  we  welcome  your  testimony. 
And  also,  you  might  introduce  the  economist  who  is  with  you. 

Mr.  Egan.  Yes,  sir.  At  the  subcommittee's  request,  I  am  accom- 
panied by  Dr.  James  Langenfeld,  who  is  the  Director  for  Antitrust 
in  the  Bureau  of  Economists  at  the  Federal  Trade  Commission. 

Senator  Rockefeller.  Welcome. 
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STATEMENT  OF  JAMES  C.  EGAN,  JR.,  DIRECTOR  FOR  LITIGA- 
TION, BUREAU  OF  COMPETITION,  FEDERAL  TRADE  COMMIS- 
SION, WASHINGTON,  DC,  ACCOMPANIED  BY  DR.  JAMES 
LANGENFELD,  ECONOMIST 

Mr.  Egan.  Like  Mr.  Proger,  I  will  depart  from  my  prepared  5 
minutes  since  I  find  nothing  to  disagree  with  from  what  Senator 
Metzenbaum  said;  and,  in  fact,  would  simply  emphasize  some  of  his 
points.  And,  in  fact,  I  find  nothing  to  disagree  on  what  Mr.  Proger 
has  just  said.  Although  we  have  disagreed  on  occasion  over  the 
years  in  the  context  of  specific  cases. 

I  would  emphasize  that  antitrust  has  an  important  role  to  play 
in  any  competition-based  health  care  system,  such  as  one  using 
managed  care.  And,  in  fact,  as  Senator  Metzenbaum  pointed  out, 
antitrust  has  made  it  possible  for  managed  care  to  develop  in  the 
United  States  over  the  years. 

He  noted  some  of  the  cases  in  which  the  FTC  has  brought  boy- 
cott cases  against  hospitals  and  doctors  which  attempted  to  keep 
managed  care  out  of  particular  markets.  He  also  mentioned  the 
AMA's  ethical  position  on  managed  care,  which  the  FTC  overturned 
in  their  case  against  the  AMA  that  commenced  in  1975. 

The  second  point  that  I  would  emphasize  is  that,  in  fact,  any  free 
enterprise  system,  any  competition  based  system  simply  cannot 
exist  without  antitrust.  The  whole  concept  of  managed  care  is  that 
managed  care  plans  negotiate  with  providers  such  as  hospitals  in 
order  to  obtain  lower  costs,  lower  prices,  and  the  best  quality  at 
those  prices. 

Well,  I  think  it  is  just  common  sense,  confirmed  by  economic  the- 
ory and  history  that  you  cannot  negotiate  with  a  monopolist.  You 
accept  a  monopoly  price,  period. 

And  the  same  thing  is  true  when  you  have  a  limited  number  of 
suppliers  in  the  market  and  those  suppliers  are  inclined  to  price 
on  a  joint  basis  rather  than  a  competitive  basis. 

The  third  point  that  I  would  make  is  that  antitrust  is  not  an  ob- 
stacle and  I  would  just  affirm  what  has  been  said  here  already.  We 
have  never  attacked — the  FTC  has  never  attacked,  to  my  knowl- 
edge the  Justice  Department  has  never  attacked,  in  fact,  to  my 
knowledge  there  has  been  no  antitrust  case  even  by  private  parties 
against  any  joint  activity  by  hospitals,  joint  sharing  activities,  such 
as  the  sharing  of  an  MRI. 

The  sharing  of  a  helicopter  is  the,  perhaps,  extreme  example  that 
was  mentioned  earlier  by  Senator  Baucus.  I  have  heard  that  exam- 
ple on  a  number  of  occasions,  as  I  have  about  the  MRFs. 

Not  only  have  we  never  investigated  or  attacked  the  sharing  of 
helicopters,  I  cannot  imagine  a  situation  in  which  we  would  do  so. 
The  efficiencies  from  sharing  helicopters  just  jump  out  at  you. 

Therefore,  I  think  that  the  record  is,  as  it  is  on  merger  enforce- 
ment, that  we  simply  are  not  an  obstacle,  have  not  been  an  obsta- 
cle. And  given  modern  analytical  modes  of  antitrust,  are  not  likely 
to  be  an  obstacle  in  the  future. 

I  would  like  to  just  note 

Senator  Chafee.  Well,  I  just  want  to  say  something  on  this  if  I 
might. 

Senator  ROCKEFELLER.  This  will  not  subtract  from  your  time,  sir. 

Mr.  Egan.  Thank  you. 
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Senator  Chafee.  It  all  sounds  so  lovely,  Mr.  Egan.  But  just  try 
to  get  an  answer  out  of  your  outfit.  And  I  know.  I  have  been  in- 
volved in  one  particular  matter  for  4  years,  and  we  have  yet  to  get 
an  answer  yes  or  no  from  the  FTC. 

So  when  you  just  breeze  through  this  and  say,  "We  do  not 
present  any  obstacles,  we  are  going  to  do  everything  we  can  for  hel- 
icopters, do  not  worry,"  it  does  not  work  that  way  when  one  is  deal- 
ing with  a  government  agency,  and  especially  with  yours. 

Mr.  Egan.  Well,  I  am  a  litigator  by  background. 

Senator  Rockefeller.  He  is  in  a  good  mood  today.  [Laughter.] 

Mr.  Egan.  I  am  a  litigator  by  background.  When  someone  puts 
forward  a  general  objection  like  that,  I  generally  tend  to  ask  for  the 
specifics.  But  I  understand  that  the  matter  that  you  are  talking 
about  may  be  a  matter  that  is  in  litigation. 

Senator  Chafee.  Oh,  it  is  shrouded  in  secrecy  so  that  no  one  can 
tell  me  anything. 

Mr.  Egan.  But  just  let  me  say,  I  am  not  up  here  to  say  that  the 
FTC  does  not  challenge  mergers.  I  am  not  up  here  to  say  that  the 
FTC  does  not  challenge  anti-competitive  practices.  That  is  our  busi- 
ness. 

We  make  people  unhappy  when  we  do  that.  But 

Senator  Chafee.  No,  that  is  not  the  complaint.  The  complaint  is, 
you  do  not  give  an  answer. 

Mr.  Egan.  Well,  let  me  speak  to  that. 

Senator  Chafee.  When  you  say  so  blithely  "We  do  not  interfere 
in  these  matters  and  it  is  perfectly  all  right  by  us,"  that  may  be, 
but  just  try  to  get  an  answer  when  you  are  dealing  with  these  gov- 
ernment departments. 

Your  agency  holds  the  all  time  championship. 

Mr.  Egan.  Well,  let  me  respond  to  that  specifically.  We  have  in 
place  at  the  FTC,  and  certainly  we  would  be  willing  to  consider  any 
modification  which  would  make  it  more  expeditious,  but  we  have 
in  place  a  system  whereby  people  can  get  advice  about  things  like 
sharing  helicopters,  for  example. 

The  system  really  has  three  prongs  to  it.  One,  people  all  the  time 
call  our  health  care  office  and  ask  for  general  advice  about  general 
things  that  they  would  like  to  engage  in.  And  if  they  want,  they 
can  just  place  a  telephone  call  to  our  health  care  office,  which  is 
headed  by  Mark  Horoschak,  and  ask  a  question  of  that  sort. 

Our  second  prong  is  a  staff  advisory  opinion,  which  is  relatively 
speedy  and  the  parties  can  write  in  and  ask  advice  from  the  staff 
of  the  Federal  Trade  Commission  and  the  staff  will  render  advice. 

Again,  on  something  like  sharing  a  helicopter,  sharing  an  MRI, 
sharing  laboratory  services,  sharing  a  laundry  service,  those  types 
of  things  are  things  that  they  can  get  advice  on  very,  very  quickly. 

The  third  prong  is  to  get  a  formal  Federal  Trade  Commission  ad- 
visory opinion  and  that  will  take  a  little  more  time.  But  those  opin- 
ions are  reserved  for  instances  in  which  there  is  a  very,  very  dif- 
ficult question,  a  new  antitrust  issue  that  the  FTC  should  pass  on. 

But  for  the  most  part,  there  is  a  procedure  already  in  place  to 
get  answers  to  these  kinds  of  questions. 

Senator  Rockefeller.  Mr.  Eagan,  why  don't  you  wind  up  your 
presentation. 
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Mr.  Egan.  Yes,  I  will  wind  up  just  by  repeating  what  Mr.  Proger 
said.  We  have,  as  a  matter  of  fact,  attempted.  This  perception  prob- 
lem is  very  hard  to  get  a  hold  of.  I  am  not  sure  why  it  continues. 
We  are  concerned  about  it.  We  do  go  out  and  we  do  give  more 
speeches  in  the  health  care  area  than  any  other  area  and  we  try 
to  put  the  word  out  that  people  can  share  helicopters,  people  can 
share  MRI's  under  normal  circumstances  if  they  do  not  abuse  that 
procedure,  where  they  are  efficiency  enhancing. 

So  far,  I  cannot  say  why  that  has  not  worked  and  certainly  we 
would  be  open  to  proposals  to  make  our  process  more  efficient  at 
getting  the  word  out. 

Thank  you. 

Senator  Rockefeller.  Thank  you  very  much,  sir. 

[The  prepared  statement  of  Mr.  Egan  appears  in  the  appendix.] 

Senator  Rockefeller.  And  now,  Ms.  Cooper. 

STATEMENT  OF  ELLEN  S.  COOPER,  ASSISTANT  ATTORNEY 
GENERAL,  AND  CHIEF,  ANTITRUST  DIVISION,  STATE  OF 
MARYLAND,  AND  CHAIR,  HEALTH  CARE  WORKING  GROUP, 
NATIONAL  ASSOCIATION  OF  ATTORNEYS  GENERAL,  BALTI- 
MORE, MD 

Ms.  Cooper.  Mr.  Chairman,  speaking  for  myself  as  a  State  anti- 
trust enforcer  I  believe  strongly  in  competition.  I  am  not  going  to 
go  through  some  of  the  details  about  why  I  am  in  general  agree- 
ment with  the  remarks  that  have  preceded  mine.  But  I  do  have  a 
slightly  different  perspective  because  I  am  a  State  antitrust  en- 
forcer rather  than  a  Federal  antitrust  enforcer. 

I  believe  that  antitrust  laws  can  have  a  positive  and  necessary 
impact  in  the  context  of  managed  competition.  And  State  antitrust 
enforcers  have  already  prosecuted  practices  that  could  interfere 
with  this  type  of  health  care  reform. 

For  example,  34  States,  including  Maryland,  sued  a  pharma- 
ceutical company  for  requiring  that  patients  using  its  medication 
receive  blood  monitoring  services  from  one  designated  source.  In 
1992,  in  a  $20  million  settlement,  applicable  to  all  50  States,  this 
anti-competitive  practice  was  enjoined.  This  practice,  if  unchecked, 
would  have  prevented  all  provider  groups  in  a  managed  competi- 
tion setting  from  even  offering  lower  cost  blood  monitoring  services 
to  buyer  groups. 

State  Attorneys  General  have  been  willing  to  permit  collabo- 
rative ventures  necessary  to  enhance  medical  services,  providing 
that  checks  and  balances  are  established.  For  example,  the  Attor- 
ney General  of  Minnesota  recently  entered  into  a  consent  agree- 
ment that  provisionally  permitted  a  hospital  merger  to  proceed  in 
the  St.  Paul,  Minneapolis  area.  That  settlement  provided  that  the 
Commissioner  of  Health  could  require  dissolution  if  the  merger  did 
not  result,  in  fact,  in  lower  health  care  costs  or  greater  access  to 
quality  care  than  a  competitive  market  could  provide. 

I  cannot  claim  that  the  antitrust  laws  will  permit  every  collabo- 
ration or  merger  or  that  it  should.  And  for  this  reason  health  care 
providers  argue  that  they  need  an  exemption. 

But  I  believe  that  it  is  State  government,  and  not  the  private  sec- 
tor, that  should  determine  whether  and  when  the  antitrust  laws 
ought  to  stand  aside  to  permit  that  type  of  collaboration.  After  all, 
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it  is  State  governments  that  are  responsible  for  the  welfare  of  their 
citizens  and  it  is  State  officials  who  are  accountable  to  these  same 
citizens. 

Current  antitrust  laws  provide  the  States  with  a  long  established 
mechanism  for  superseding  the  antitrust  laws  when  State  officials 
deem  it  necessary  and  that  mechanism  is  called  the  State  action 
immunity  doctrine.  Under  this  doctrine  Federal  laws  allow  States 
to  exempt  particular  conduct  from  antitrust  scrutiny  by  substitut- 
ing regulation  for  competition. 

Recent  legislative  initiatives  in  the  States  have  demonstrated 
that  the  States  are  increasingly  willing  to  undertake  the  hard  work 
of  determining  if  their  citizens'  needs  for  health  care  alternatives 
ought  to  supersede  the  role  of  competition  in  our  economic  system. 

Now,  in  my  view  as  an  antitrust  enforcer,  I  believe  many  of  these 
efforts  have  been  overbroad.  But  I  will  discuss  two  of  the  better 
models. 

Maine's  recent  legislation  permits  a  hospital  to  negotiate  and 
enter  into  cooperative  agreements  with  other  hospitals  in  the  State 
if  the  likely  benefits  resulting  from  the  agreement  outweigh  any 
disadvantages  attributable  to  a  reduction  in  competition  that  may 
result  from  the  agreements.  The  Maine  Attorney  General  is  respon- 
sible for  monitoring  the  effects  on  competition  of  such  cooperative 
agreements.  Montana  has  recently  enacted  legislation  that  is  quite 
similar  to  Maine's. 

Washington  has  also  recently,  I  believe  within  the  past  week,  en- 
acted legislation  that  provides  State  action  immunity  for  activities 
in  the  health  care  industry  taken  in  furtherance  of  its  act.  A  list 
of  exceptions  to  the  general  rule  of  exemption  includes  certain  per 
se  violations  of  State  and  Federal  law,  including,  for  example,  price 
fixing. 

Acting  with  other  agencies,  the  Washington  Attorney  General 
must  periodically  analyze  the  market  power  of  certified  health 
plans  and  determine  whether  a  more  competitive  alternative  is 
practical.  The  benefits  of  collaboration  must  continue  to  outweigh 
any  disadvantages  resulting  from  a  reduction  in  competition. 

In  conclusion,  as  a  State  antitrust  enforcer,  I  strongly  believe 
that  the  antitrust  laws  should  have  an  important  place  in  an  evolv- 
ing American  health  care  system.  But  I  also  believe  that  the  States 
carry  the  primary  responsibility  for  reconciling  differences  between 
antitrust  policy  and  the  needs  of  our  new  health  care  system  and 
determining  what  those  needs  are. 

The  States  have  proven  their  capability  to  handle  this  problem 
by  enacting  legislation  and  also  through  the  sensitive  and  public 
spirited  way  in  which  State  Attorneys  General  have  enforced  the 
antitrust  laws  as  they  apply  to  our  present  health  care  system. 

Thank  you. 

[The  prepared  statement  of  Ms.  Cooper  appears  in  the  appendix.] 

Senator  Rockefeller.  Thank  you,  Ms.  Cooper.  Ms.  Cooper,  let 
me  start  with  a  couple  questions  for  you.  State  action  immunity  is 
one  way  for  an  organization  to  be  protected  from  antitrust  enforce- 
ment. What  is  a  current  example  of  that  State  action  immunity  as 
it  relates  to  health  care? 

Ms.  Cooper.  Well,  actually,  my  own  State  of  Maryland  provides 
a  very  clear  exEimple,  My  State  has  an  all  payer  system  for  hos- 
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pitals  and  the  State  itself  sets  all  hospital  rates.  It  is  a  pure  regu- 
lation model.  And  under  that  system,  not  only  are  all  hospital 
mergers  exempted  from  the  State  antitrust  law,  but  also,  I  believe, 
through  the  State  action  doctrine,  so  are  sdl  hospital  mergers  and 
collaborations  to  purchase  major  medical  equipment  exempted  from 
the  Federal  antitrust  laws. 

That  is  because  the  State  legislature  has  clearly  articulated  an 
intent  to  regulate  in  this  area  and  the  States  closely  supervises  the 
activity  of  private  actors  in  this  field. 

Senator  ROCKEFELLER.  Which  is  what  I  wanted  you  to  say,  be- 
cause, as  you  know,  one  could  really  say  that  the  Maryland  hos- 
pital system  is  a  very  good  example  of  price  fixing.  So  that  if  it  is 
done  by  the  legislature  you  are  protected  by  State  action  immunity. 

What  would  happen,  for  example,  if  all  the  hospitals  in  major 
metropolitan  regions  throughout  this  country  set  prices  outside  of 
their  State  governments,  in  a  sense  sort  of  volunteering  to  create 
their  own  all  payers  system?  What  would  be  the  affect  of  that? 

Ms.  Cooper.  That  would  be  a  clear  violation  of  the  antitrust 
laws.  There  is  no  authority  for  them  to  do  that  under  the  law  and 
there  is  no  supervision.  In  Maryland  there  is  an  independent  State 
agency  that  reviews  prices  that  compares  rising  prices  with  infla- 
tion and  various  other  factors  and  that  does  the  rate  setting,  taking 
into  account  the  interests  of  the  citizens  of  the  State. 

And,  of  course,  the  rate  setting  is  done  by  officials  who  are  pub- 
licly accountable. 

Senator  Rockefeller.  Well,  in  that  Maryland  appears  to  be  suc- 
cessful, would  other  regions  wishing  to  do  the  same  thing  in  order 
to  avoid  antitrust  have  to  go  through  their  State  government?  Is 
it  just  going  through  your  State  government  and  saying,  we  have 
something  called  State  supervision?  Is  that  a  way  not  to  worry 
about  antitrust  legislation? 

Ms.  Cooper.  Well,  State  action  would  exempt  activity  of  individ- 
uals if  they  could  convince  their  State  government  that  what  they 
were  attempting  to  do  would  be  beneficial  for  citizens  of  the  State. 
But  it  also  does  require  quite  close  supervision  by  the  State,  which, 
of  course,  carries  its  own  costs. 

Senator  Rockefeller.  Mr.  Egan,  when  you've  referred  to  shar- 
ing MRI's,  you  said  it  would  be  okay  for  hospitals  to  discuss  joint 
ventures  as  long  as  they  do  not  abuse  it.  What  do  you  mean  by 
that? 

Mr.  Egan.  Well,  I  mean  by  that,  Senator  Rockefeller,  the  situa- 
tions where  we  see  MRI  sharing,  there  is  no  real  concern  because, 
number  one,  normally  there  is  not  a  concern  about  competition  to 
begin  with.  There  are  other  options  in  the  community  for  people 
who  need  MRI  services. 

Number  two,  there  are  efficiencies  normally  in  two  hospitals 
sharing  an  MRI.  Perhaps  two  hospitals  cannot  each  support  a  sin- 
gle MRI,  but  together  they  can  support  a  single  MRI.  But  suppose, 
for  example,  that  someone  monopolized  the  MRI's  in  New  York 
City.  Well,  obviously,  there  is  no  need  to  do  that.  There  is  no  effi- 
ciency from  that.  And  there  would  be  monopoly  concerns  about 
that. 

But  we  do  not  see  that  situation.  That  is  not  the  situation  we 
see.  And  that  is  why  we  would  never  attack  one  of  these  joint  ven- 
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tures,  because  the  situation  we  see  is  not  anti-competitive  and  is 
for  the  most  part  efficiency  enhancing. 

I  am  just  sajdng  that  there  could  be  scenarios  under  which  some- 
one set  out  to  monopolize  a  given  market  and  was  not  concerned 
about  efficiency. 

Senator  Rockefeller.  It  is  ironic  when  one  is  trying  to  define 
competition,  that  if  we  go  to  phased-in  community  rating  for  the  in- 
surance industry,  the  effect  will  be  to  diminish  competition  since 
there  will  be  a  number  of  insurance  companies  that  will  go  out  of 
business. 

But  one  could  make  the  argument  that  the  only  way  to  get  real 
competition  is  to  reduce  the  number  of  those  competing  in  the  in- 
surance industry  eliminating  those  who  are  going  for  the  niche 
markets  and  they  have  to  manage  risk  as  opposed  to  avoiding  risk, 
which  is  what  insurance  companies  now  do. 

So  that  by  setting  out  guidelines  you  force  competition  by  reduc- 
ing competition  through  health  insurance  reform.  Is  that  not  cor- 
rect? 

Mr.  Egan.  Well,  the  market  does  that  all  the  time.  The  market 
decides 

Senator  Rockefeller.  The  market  does  a  terrible  job  of  that. 

Mr.  Egan.  Well,  in  some  industries  it  does  a  less  good  job  than 
in  others.  But 

Senator  Rockefeller.  Well,  I  am  talking  about  the  insurance 
industry.  Is  that  not  an  example  of  where  competition  has  been 
antithetical  to  the  interest  of  the  consumer? 

Mr.  Egan.  Well,  all  I  am  suggesting  is  that  antitrust  is  not 
standing  in  the  way  of  that.  Antitrust,  if  there  are,  for  example  30 
providers  in  a  given  market,  whether  it  is  insurance  or  anything 
else,  and  two  of  those  providers  or  three  of  those  providers  or  four 
of  those  providers  get  together,  presumably  there  is  no  lessening  of 
competition  under  the  antitrust  laws  because  there  is  a  sufficient 
amount  of  competition  remaining. 

So  antitrust  just  does  not  enter  into  the  picture  on  those  situa- 
tions. 

Senator  Rockefeller.  You  may  be  right.  It  just  occurred  me  as 
something  that  was  interesting. 

And,  frankly,  I  share  that  view,  that  for  rural  hospitals  their  ad- 
ministrator, the  Board  of  Trustees,  it  is  very  hard  to  get  them  to 
come  to  Washington  and  sit  down.  They  are  intimidated  by  the 
process. 

So  it  is  my  understanding  that  you  have  tried  to  improve  your 
efforts  to  provide  clarification  to  health  care  providers  on  antitrust 
issues. 

Later  today  we  are  going  to  hear  from  Steve  Wetzell  on  behalf 
of  the  Business  Health  Care  Action  Group.  He  will  make  a  very 
good  point.  He  will  say,  "Business  persons  are  not  antitrust  ex- 
perts. We  have  learned  that  antitrust  law  does  not  produce  the 
kind  of  short,  simple  and  unambiguous  conclusions  that  business 
people  need  to  act  decisively.  Business  people  need  clearer  signals." 

Today's  hearing  exemplifies  the  need  for  FTC  and  the  Depart- 
ment of  Justice  to  do  much  more  clarification.  That  is  this  whole 
problem.  In  other  words,  it  sounds  good,  as  Senator  Chafee  said. 
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but  it  just  does  not  work.  It  intimidates  because  of  human  nature, 
because  of  distance,  as  Senator  Baucus  said,  and  that  is  a  reahty. 

And  Senator  Metzenbaum  said,  come  bring  your  people  and  we 
will  talk  and  reason  together.  But  people  need  direction.  Business 
needs  predictability.  What  are  you  doing  to  clarify?  How  far  do 
these  steps  go  in  clarifying  antitrust  with  respect  to  health  care? 

Mr.  Egan.  Well,  I  can  only  repeat  that  we  do  spend  a  fair  per- 
centage of  our  resources  on  outreach,  going  out  and  talking  to 
members  of  the  health  care  community  about  what  our  policies  are 
on  antitrust.  I,  frankly,  do  not  understand  why  we  have  not  been 
more  successful  in  getting  the  message  out. 

All  I  can  say  is  that  we  are  open  to  suggestions  and  that  we  will 
do  what  we  can.  But  I  just  know 

Senator  Rockefeller.  But  can  I  say  that  there  is  a  law  regard- 
ing the  earned  income  tax  credit  that  people  are  meant  to  know 
about  it.  And,  in  fact,  there  are  about  2  to  3  million  American  fami- 
lies who  are  eligible  for  earned  income  tax  credit  that  simply  do  not 
know  about  it. 

The  IRS  can  stand  there  and  say,  look,  we  have  been  trying  and 
we  do  not  understand  why  it  has  not  worked.  But  the  fact  that  it 
has  not  worked  has  had  devastating  effects  on  working  families 
trying  to  get  out  of  poverty.  The  government  says  on  the  one  hand 
we  want  to  help  you  get  out  of  poverty  and  then  the  bureaucracy 
says  we  are  trying,  but  3  million  of  you  do  not  know  about  it. 

Do  you  understand  my  point?  I  am  not  trying  to  be  hostile. 

Mr.  Egan.  Yes,  I  certainly  do.  Can  I  just  note  for  you,  however, 
that  in  1989  the  American  Hospital  Association  put  out  a  fairly 
thick  "Hospital  Mergers:  An  Executive's  Guide  Through  the  Anti- 
trust Thicket."  On  page  20  of  that,  for  example,  the  American  Hos- 
pital Association  says,  "The  general  analytical  framework  for  ana- 
lyzing the  antitrust  ramifications  of  hospital  mergers  is  well  estab- 
hshed." 

And  then  it  goes  through  to  give  a  summary  of  how  you  analyze 
mergers.  It  tells  the  executives  that. 

Senator  ROCKEFELLER.  And  I  will  expect  the  AMA  to  respond  to 
that,  too. 

Mr.  Egan.  And  let  me  quote  another  short  passage  earlier,  at 
page  9,  "Under  the  FTC's  advisory  opinion  procedure,  the  parties 
can  seek  the  advice  of  either  the  commission  or  its  staff  about  the 
proposed  transaction.  This  often  provides  a  relatively  clear  signal 
as  to  whether  the  Commission  would  challenge  it  if  the  parties 
move  forward." 

As  I  said  earlier,  we  have  less  formal  procedure  where  hospital 
executives  can  call,  or  their  lawyers  can  call,  and  ask  advice  and 
we  give  advice  on  an  informal  basis  over  the  phone.  As  I  said,  if 
it  concerns  something  easy,  a  question  like  helicopters,  we  will  give 
that  advice  over  the  phone,  or  we  may  suggest  that  they  write  a 
letter  and  then  we  respond  in  writing  or  we  may  suggest  that  it 
requires  something  more  formal  from  the  Commission,  which 
means  that  it  would  be  a  more  significant  antitrust  question. 

Senator  ROCKEFELLER.  That  is  the  end  of  my  time.  I  will  want 
the  AMA  to  respond  to  that. 

Senator  Durenberger? 
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Senator  Durenberger.  Mr.  Chairman,  I  need  to  start  off  by  say- 
ing I  know  nothing  about  £intitrust  law  and  I  know  just  a  Uttle 
about,  it  is  all  anecdotal,  as  I  illustrated  in  my  opening  statement, 
what  goes  on  in  markets. 

But  if  I  understand  what  we  are  talking  about  here,  we  are  deal- 
ing with  the  role  of  consumer  choice  in  the  market.  We  are  deziling 
with  a  system  in  which  consumers  cannot  make  choices  because 
they  do  not  have  adequate  information.  Consumers  are  insulated 
from  many  factors  by  the  indemnity  system  that  they  need  to  know 
more  about.  So  somebody  has  to  come  in  there  and  help  make  sure 
that  prices  are  not  going  up  and  quality  is  not  going  down  by  merg- 
ers and  things  like  that. 

Now  in  this  new  system,  or  even  in  the  old  system  before  I  forget 
on  a  point  somebody  was  talking  about  in  the  rural  areas,  the  doc- 
tors make  the  decisions  in  this  system,  not  the  people.  So  just  be- 
cause doctors  cut  a  deal  with  a  hospital  in  a  rural  area  does  not 
mean  it  is  automatically  not  a  problem. 

Because  a  little  group  of  doctors  cuts  a  deal  with  one  hospital, 
the  other  hospitals  that  those  doctors  might  cut  deals  with  go  blah, 
blah,  blah.  I  mean  they  ain't  no  more. 

So  I  would  just  add  that  to  whatever  one  of  you  said  about  rural 
areas  rarely  is  that  a  problem,  rarely  do  we  question  it.  I  would 
suggest  you  need  to  be  questioning  some  of  those  and  you  need  to 
get  at  it  quickly  and  you  need  to  decide  it  appropriately. 

I  also  would  acknowledge,  as  I  hope  I  said  earlier,  that  in  my 
State  it  was  not  the  FTC  or  it  is  not  the  Department  of  Justice 
challenging  mergers.  It  is  the  Attorney  General  and  he  is  all  over, 
because  there  is  so  much  going  on  and  nobody  really  understands 
it,  as  I  £un  illustrating  by  my  comments. 

Now,  we  are  looking  to  this  new  managed  competition  environ- 
ment. The  basic  question  between  Republicans  and  Democrats  is 
going  to  be  who  is  doing  the  managing.  That  gets  to  the  difference 
between  a  market,  which  needs  to  have  some  of  this  consumer 
choice  protected  and  enhanced,  and  the  State  immunity  doctrine 
where  the  State  Legislature  or  somebody  like  that  is  making  all 
these  decisions  like  they  do  in  Marylsmd  about  what  you  ought  to 
pay  and  what  you  get  for  it  and  all  the  rest  of  that  sort  of  thing. 

I  have  a  little  piece  that  is  appearing,  hopefully  one  of  these 
days,  in  "Health  Affairs"  that  says,  the  comparison  between  the  re- 
sults in  Maryland  and  the  results  in  Minnesota  where  the  cost 
comparisons  are  roughly  the  same  does  not  tell  you  anything  be- 
cause we  have  not  resdly  followed  up  competition  in  Minnesota. 

And  if  we  ever  had  real  competition  in  Minnesota  where  every- 
body came  to  the  Mayo  Clinic  from  all  over  the  country  because  it 
is  the  cheapest  and  best  place  to  get  your  health  care,  we  would 
leave  Maryland  behind — way  behind. 

Because  Maryland's  government  run  system  is  only  going  to  get 
so  much  productivity.  And  unless  you  faciUtate  a  system  in  which 
people  actually  get  rewarded  for  being  the  best  at  what  they  do  and 
giving  you  the  greatest  value,  it  is  not  going  to  work. 

So  I  am  trying  to  ask  each  of  you  a  little  bit  about  what  you 
know  about  managed  competition,  what  you  know  about  health  al- 
liances and  these  oncoming  purchasing  groups  which  are  designed 
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to  enhance  consumer  choice  by  presenting  consumers  with  a  choice 
of  accountable  health  plans. 

These  accountable  health  plans,  as  I  understand  it,  are  part  in- 
surance company — and  hopefully  they  do  not  fall  imder  McCarran- 
Ferguson  anymore — and  in  part  provider  networks.  The  purpose  of 
the  accountable  health  plan  and  the  competition  between  the  ac- 
countable health  plans  is  to  increase  the  amount  of  real  consumer 
choice. 

So  that  consumers  every  year,  instead  of  just  taking  the  plan 
their  employer  hands  them,  sending  the  bills  to  the  insurance  com- 
pany, getting  them  paid,  the  consumer  is  actually  sitting  there  and 
comparing  services  on  the  basis  of  their  past  experience  and  the  ex- 
perience other  people  have  been  having  and  what  the  accountable 
health  plan  tells  them  every  year  they  have  done  to  improve  the 
quality  of  service  in  their  particular  network. 

They  are  actually  sitting  there  getting  smarter  and  smarter 
every  year  about  what  is  a  good  service.  So  they  are  making  these 
choices  between  the  health  plans. 

There  is  another  thing  to  add.  We  all  agree  that  we  are  going  to 
have  a  basic  benefit  package  which  each  of  these  plans  will  have 
a  set  of  services  so  that  you  can  more  readily  compare  each  of  these 
plans.  That  is  to  facilitate  consumer  choice,  too. 

My  question  is,  looking  at  it  from  the  standpoint  of  ensuring  that 
we  do  not  have  interference  with  price,  quality  and  those  kinds  of 
things  in  this  system,  where  should  the  antitrust  sensitivity  be?  It 
seems  to  me  it  ought  to  be  at  the  accountable  health  plan  level, 
rather  than  at  the  doctor/hospital  traditional  level. 

Maybe  we  will  start  with  Mr.  Proger  and  you  can  help  me  under- 
stand it. 

Mr.  Proger.  I  certainly  agree.  I  think  that  the  key  concern  we 
have  here  is  to  ensure  that  we  have  one  of  two  systems.  We  can 
either  have  the  market  place  make  the  choices  and  antitrust  be  the 
referee  or  we  can  have  government  regulation. 

We  as  a  society  have  never  considered  letting  sellers  make  that 
decision.  The  reason  is  because  we  think  that  the  best  value  for  the 
consumer  occurs  when  someone  other  than  the  seller  is  making 
that  decision. 

When  you  talk  about  these  various  collaborative  arrangements, 
the  key  is,  again,  how  are  you  going  to  ensure  that  the  efficiencies 
get  passed  back  to  the  consumers.  That  is  what  this  is  all  about. 

If  you  have  a  collaborative  arrangement  that  puts  all  the  provid- 
ers of  a  given  service  in  a  marketplace  together,  then  what  you  are 
likely  to  have  is  higher  prices  and  lower  quality.  That  has  been 
proven  time  after  time. 

The  goal  of  the  antitrust  laws  are  the  same  as  the  goal  of  health 
care  reform,  it  is  to  ensure  that  those  efficiencies  get  passed  back 
to  the  consumer.  How  do  they  do  so?  By  ensuring  that  there  are 
enough  other  providers  left  in  the  marketplace  that  they  compete 
with  each  other. 

I  would  like  to  make  one  comment  on  the  issue  of  the  clarity.  I 
agree  there  is  a  perception  problem.  But,  frankly,  as  an  antitrust 
lawyer  and  one  who  does  this  every  day,  I  would  like  to  believe  it 
is  rocket  science,  but  it  is  not.  It  is  not  that  hard.  It  is  not  that 
unclear. 
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The  rules  have  been  set  forth  for  many,  many  years.  They  are 
well  established  in  this  country.  All  American  businesses  are  sub- 
ject to  the  antitrust  laws  and  they  live  with  them  fairly  well. 

Ninety-nine  percent  of  what  goes  on  in  health  care  every  day  has 
no  antitrust  problems.  I,  too,  am  frustrated  by  the  issue  of  the  per- 
ception that  there  is  a  lack  of  clarity.  But  it  is  clear.  It  is  clear  that 
you  can  engage  in  collaboration,  mergers  or  joint  ventures  if  you 
integrate,  if  there  are  still  other  competitors  left  in  the  marketplace 
to  ensure  that  your  efficiencies  get  passed  back  to  the  consumer. 

If  you  want  to  allow  all  sellers  in  the  health  care  marketplace 
to  jointly  negotiate,  history  teaches  us  that  prices  will  increase  and 
quality  will  decline.  But  we  as  a  country  have  a  national  policy 
called  the  antitrust  laws  that  competition  ensures  the  best  for  con- 
sumers. For  competition  is  democratic.  Each  of  us  votes  every  day 
when  we  choose  which  providers  we  utilize.  Absent  competition  or 
rate  regulation  there  is  no  way  to  ensure  that  the  efficiencies  get 
passed  back  to  the  consumer. 

Senator  Rockefeller.  But  that  is  exactly  what  is  probably  going 
to  happen  in  these  alliances.  I  mean,  everybody  is  going  to  be  in 
there  together. 

Mr.  Proger.  Well,  the  "issue  then  will  be  that  you  are  going  to 
need  to  have  multiple  AHP's  so  that  they  compete. 

Mr.  Chairman,  Mr.  Egan  made  a  very  important  point,  if  what 
we  end  up  with  in  any  given  market  is  just  one  accountable  health 
plan  and  correspondingly  one  group  of  providers,  they  have  no  in- 
centive to  be  efficient.  Competition  creates  that  incentive  and  it 
does  so  more  effectively  than  regulation. 

On  this  point,  I  want  to  provide  the  committee  with  a  little  bit 
of  factual  information.  I  am  a  native  Marylander.  My  father 
worked  for  the  Federal  Government  and  I  grew  up  here.  So  I  am 
quite  proud  of  this  State.  But  I  have  done  a  lot  of  work  in  Henne- 
pin County  in  Minnesota. 

The  Federal  Health  Care  Financing  Administration,  that  is 
HCFA,  pay's  HMO's  an  average  adjusted  per  capita  amount.  HCFA 
data  show  that  Minnesota's  competition  model  to  control  health 
care  costs  outperformed  Maryland's  regulated  model.  Between  1990 
and  1993  under  Maryland's  regulated  regime  costs  went  up  30.2 
percent  in  Baltimore  County  and  26.3  percent  in  Baltimore  City  for 
an  average  rate  of  $510  in  the  county  and  $424  in  the  city. 

In  Hennepin  County,  Minnesota  the  increase  during  the  same 
period  of  time  was  less  than  half,  12.8  percent  and  HCFA  pays 
$353  per  adjusted  per  person. 

Senator  Durenberger.  That  is  in  Minnesota  for  those  that  are 
not  familiar  with  it. 

Mr.  Proger.  Yes.  For  average  adjusted  per  capita  amount.  So 
competition  in  Minnesota  did  a  better  job  of  controlling  costs  than 
regulation  did  in  Maryland.  The  job  of  the  antitrust  laws  is  to  pro- 
tect that  competition. 

Senator  ROCKEFELLER.  Senator  Chafee? 

Senator  Chafee.  Thank  you,  Mr.  Chairman. 

I  would  like  to  pose  a  question  to  you,  Mr.  Proger,  and  you,  Mr. 
Egan.  I  am  quoting  from  the  testimony  of  Mr.  Pawlowski  who  is 
going  to  follow  you  on  the  next  panel.  Let  me  read  you  this. 
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Mr.  Pawlowski  describes  that  he  is  from  the  Bluefield  Regional 
Medical  Center  in  West  Virginia.  It  is  a  nonprofit  community- 
owned  facility  and  provides  a  continuum  of  care. 

"Like  many  communities  throughout  the  country,  the  Bluefield 
area  has  more  than  one  hospital.  We  have  three  facilities — two  not- 
for-profit  and  one  for-profit  institution." 

Then  Mr.  Pawlowski  describes  how  he  was  on  a  study  commis- 
sion appointed  by  the  government  to  review  the  joining  together  of 
medical  facilities  throughout  the  State. 

"In  light  of  my  strong  views  on  collaboration,  the  Bluefield  Re- 
gional Medical  Center  and  community  leaders;  which  include  sev- 
eral physicians,  began  preliminary  discussions  with  another  non- 
profit community  hospital  in  the  area.  Unfortunately,  these  discus- 
sions came  to  a  screeching  halt  when  the  for-profit  hospital  in  the 
area  threatened  to  take  legal  action  if  the  two  hospitals  continued 
what  they  said  'violated  the  antitrust  laws.' 

"In  addition,  my  attorney  has  advised  me  that  further  discus- 
sions with  other  health  care  providers  could  put  both  me  and  my 
hospital  at  legal  risk.  Based  upon  that,  my  administrative  staff  and 
board  members  contend  that  at  this  time  the  risks  appear  to  out- 
weigh the  advantages." 

Now,  Mr.  Proger,  what  is  the  matter,  did  Mr.  Pawlowski  just 
have  the  wrong  lawyer  or  he  should  call  Mr.  Egan? 

Mr.  Proger.  Well,  I  am  not  going  to  be  as  bold  to  say  he  had 
the  wrong  lawyer.  I  would  point  out  two  things.  One,  I  think  there 
are  instances  such  as  you  described.  Senator,  and  I  think  they  hap- 
pen every  day.  I  think  there  are  a  greater  number  of  instances 
where  those  transactions  are  going  forward.  I  brought  some  articles 
with  me  to  give  to  the  staff  from  Modern  Health  Care  and  Business 
Week  that  talk  about  that. 

Two,  unless  we  are  prepared  to  have  a  system  that  has  either  no 
antitrust  as  the  referee  of  the  game  of  competition  or  no  regulation 
you  are  not  going  to  avoid  that  cost.  A  regulated  system  also  has 
costs.  Often  greater  than  the  costs  associated  with  antitrust.  With 
a  certificate  of  need  or  other  regulation,  there  must  be  due  process. 
That  for-profit  hospital  could  have  engaged  in  the  same  threats  and 
caused  the  same  costs  by  their  threats. 

They  may  have  blocked  the  transaction  through  an  administra- 
tive proceeding  in  the  certificate  of  need  process. 

Senator  Chafee.  By  the  way,  I  will  just  give  you  another  fact 
Mr.  Pawlowski  had  in  his  testimony.  He  says,  "all  three  institu- 
tions have  spent  millions  of  dollars  securing  expensive,  duplicate 
capital  equipment.  Two  major  hospitals  in  the  area  are  actively  re- 
cruiting OB/GYN  physicians  while  each  having  50  percent  occu- 
pancy in  this  area." 

So  it  seems  to  me  he  had  a  pretty  strong  case  for  collaboration, 
but  the  antitrust  bugaboo  scared  them  off. 

Mr.  Proger.  That  they  spent  a  lot  of  money  securing  expensive 
duplicative  equipment  is  not  the  fault  of  the  antitrust  laws.  The 
antitrust  laws  do  not  force  them  to  do  that.  There  are  many  rea- 
sons why  facilities  may  choose  to  purchase  equipment  on  an  indi- 
vidual basis  that  have  nothing  to  do  with  being  concerned  about 
being  thwarted  by  the  antitrust  laws. 

Senator  Chafee.  What  do  you  say,  Mr.  Egan? 
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Mr.  Egan.  Well,  I  do  not  know  the 

Senator  Chafee.  Obviously,  you  do  not  know  the  complete  de- 
tails and  I  recognize  that. 

Mr.  Egan.  Yes. 

Senator  Chafee.  Nor  do  I.  I  just  read  from  Mr.  Pawlowski's  testi- 
mony that  he  is  going  to  come  forward  and  present.  But  the  point 
I  am  making  is,  or  the  point  we  have  been  trying  to  make,  is  that 
it  is  all  well  and  good  to  say,  do  not  worry  about  this  stuff,  just 
call  Mr.  Egan  and  he  will  talk  to  you. 

These  are  people  out  in  the  real  word  who  are  being  scared  by 
the  threat  of  antitrust  actions  and  over  it  all  looms  triple  damages. 

Mr.  Egan.  Well,  I  do  not  know  of  a  single  instance — perhaps  I 
am  wrong  on  this — I  do  not  know  of  a  single  instance  in  which  a 
hospital  or  any  firm  has  been  sued  for  treble  damages  on  the  basis 
of  a  merger.  So  I  do  not  give  too  much  credibility  to  that  concern 
to  tell  you  the  truth. 

Senator  Chafee.  Well,  there  is  enough — Mr.  Pawlowski  says,  "it 
put  both  me" — him,  personally,  I  assume,  "it  put  both  me  and  my 
hospital  at  legal  risk." 

Mr.  Egan.  Well,  does  it  say  whether  he  did  inquire  of  the  FTC 
or  the  Justice  Department  what 

Senator  Chafee.  It  does  not  say  that.  It  says,  "Based  upon  that 
my  administrative  .  .  ." — his  attorney  so  advised  him,  "my  adminis- 
trative staff  and  board  members  contend  that  this  time  the  risk  ap- 
peared to  outweigh  the  advantages." 

Mr.  Egan.  Well,  I  cannot  give  a  very  good  answer,  I  am  afraid, 
simply  because  I  do  not  know  the  details.  I  cannot  say  for  sure  that 
it  does  not  pose  competitive  problems,  first  of  all.  There  are  not 
enough  details  from  what  you  have  said. 

But  assuming  that  it  does  not,  it  seems  to  me  that  if  his  lawyers 
believed  it  did  not,  but  just  were  giving  way  to  the  threats  of  this 
third  hospital,  I  would  question  whether  that  was  a  wise  decision 
and  question  why  they  did  not  at  least — if  he  had  a  lawyer,  which 
apparently  he  did — why  he  did  not  pose  the  question  to  the  FTC 
or  the  Justice  Department. 

Senator  ROCKEFELLER.  Senator  Baucus? 

Senator  Baucus.  Thank  you,  Mr.  Chairman. 

Mr.  Egan,  you  said  you  really  do  not  understand  why  there  is  a 
perception  problem.  Think  a  little  bit  more  about  that.  Why?  Why 
do  you  think  there  is  a  perception  problem?  What  is  your  honest, 
gut  assessment? 

Mr.  Egan.  Well,  if  you  want  my  honest  gut  assessment,  I  think 
that 

Senator  Baucus.  That  is  what  I  am  asking  for. 

Mr.  Egan.  I  think  that  the  antitrust  laws  are  being  used  some- 
what as  an  excuse  by  some  hospitals. 

Senator  Baucus.  I  am  talking  about  the  rural  hospitals.  I  am 
talking  about — this  is  just  based  on  my  experience — smaller  hos- 
pitals where  there  are  say  two  hospitals,  only  two  hospitals,  in  a 
city  and  I  am  thinking  cities  with  a  population  of — one  of  the  larg- 
est cities  in  my  State  is  about  90,000;  another  city  with  two  hos- 
pitals, oh,  there  is  about  50,000  people  in  the  area,  whole  service 
area — now  why  are  they  so  intimidated  and  so  nervous? 
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Mr.  Egan.  If  you  could  give  me  a  specific.  Are  we  talking  about 
sharing  an  MRI? 

Senator  Baucus.  We  are  talking  about  sharing  either  an  MRI  or 
allocating  services,  like  one  is  going  to  be  the  cardiovascular  center, 
another  is  going  to  be  the  OB/GYN  center  and  so  forth. 

Mr.  Egan.  That  presents  much  more  difficult  questions,  the  allo- 
cation of  specialties,  because  there  does  not  seem  to  be  on  its  face, 
there  does  not  seem  to  be  an  efficiency  reason  why  there  has  to  be 
an  agreement  to  do  that. 

Senator  Baucus.  They  are  not  worried  about  an  agreement.  They 
just  do  not  want  to  be  sued. 

Mr.  Egan.  Well,  I  am  saying,  they  will  not  be  sued  if  they  do  not 
reach  an  agreement  on  that  issue.  If  they  just  decide  on  their  own 
that  they  will  not 

Senator  Baucus.  An  informal  understanding.   It  just  happens 

that  way. 

Mr.  Egan.  I  mean,  if  it  truly  just  happens  that  way,  then  there 
is  no  antitrust  problem.  If  there  is  an  agreement,  whether  it  is  im- 
plicit—whether it  is  in  a  smoke-filled  room  or  not— there  may  be 
a  problem  and  we  would  have  to  look  at  it. 

The  question  would  be:  Is  there  some  efficiency  to  be  gained  by 
an  agreement  not  to  compete  in  certain  areas? 

Senator  Baucus.  Let  us  say  there  is,  there  is  a  significant  effi- 
ciency. 

Mr.  Egan.  Well 


Senator  Baucus.  But  they  still  worry  about  this  Department  of 
Justice  or  the  Federal  Trade  Commission  inquiry. 

Mr.  Egan.  I  can  only  say  two  things.  I  think  the  allocation  of 
services  is  a  much  more  difficult  area  to  analyze.  I  do  not  think  the 
efficiencies  leap  out  at  you  there. 

Senator  BAUCUS.  Well,  assuming  there  are  definite  efficiencies. 

Mr.  Egan.  Well,  why  can  they  not  do  that  on  their  own?  Why  do 
they  need  an  agreement  to  do  that? 

Senator  BAUCUS.  They  feel  the  bills  people  are  better  served  if 
there  is  allocation.  That  is  just  their 

Mr.  Egan.  But  they  can  make  that  decision  on  their  own. 

Senator  BAUCUS.  You  know,  it  is  legitimate,  it  is  open,  anybody 
who  wants  to  attend  can.  But  they  just  decide  they  are  going 
through  the  bills  and  the  operations  and  that  is  what  they  think. 

Mr.  Egan.  Yes.  But  they  can  make  that  decision  unilaterally  and 
they  only  run  afoul  of  the  antitrust  laws  if  they  get  together  and 
agree  not  to  compete. 

Senator  BAUCUS.  If  they  know  they  agree,  it  is  not  made  umlat- 

erally. 

Mr.  Egan.  Well,  that  is  what  I  am  saying. 

Senator  BAUCUS.  But  there  are  efficiencies. 

Mr.  Egan.  Well,  but  that  is  where— the  key  to  efficiency  analysis 
under  the  antitrust  laws  is  it  can  only  be  achieved  through  this 
joint  activity  of  some  sort.  If  it  can  be  achieved  without  the  joint 
activity 

Senator  Baucus.  I  think  your  answers  are  indicating  why  they 
are  so  fearful.  I  think  you  have  answered  your  own  question. 

Mr.  Egan.  No,  let  me 
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Senator  Baucus.  I  am  sorry,  sir,  but  I  will  be  honest  with  you. 
I  am  getting  the  sense  from  your  answers  that  you  are — and  you 
probably  should  be — a  pretty  tough  enforcer.  And  you  are  asking 
an  awful  lot  of  questions  as  a  tough  enforcer  should. 

And  because  these  resolutions  are  determined  so  much  on  the 
facts  and  circumstances  of  the  case,  because  they  are  very  complex, 
I  think  the  same  of  the  new  application  of  the  State  action  doc- 
trine. 

For  example,  Dr.  Cooper  stated  that  State  action  is  okay  so  long 
as  the  State  closely  monitors  to  be  sure  there  is  no  antitrust  viola- 
tion. I  understand  that  and  that  makes  good  sense. 

You  referred  to  the  State  of  Montana  passing  a  statute.  Yes,  that 
is  true,  just  about  a  week  ago.  And  it  will  not  go  into  effect,  prob- 
ably full  effect,  for  a  couple  of  years.  You  know,  my  sense  is  that 
if  States  keep  going  down  this  road  that  that,  too,  is  going  to  be 
a  very  evolving  area  and  States  are  not  going  to  know — health  care 
providers  are  not  going  to  know  how  far  State  action  really  goes. 

I  just  firmly  believe,  frankly,  listening  to  your  answers,  that 
some  kind  of  statutory  provision  is  necessary  to  help  deal  with  this 
perception  problem. 

I  am  assuming  that  nobody  here  is  trying  to  gouge  people.  I  am 
sure  there  are  gougers.  I  am  sure  there  are  price  fixers.  I  am  sure 
there  are  people  who  are  trying  to  use  this  analysis  of  the  road  we 
are  going  down  as  an  excuse.  That  probably  happens. 

But  I  am  also  saying  there  is  a  very  legitimate  problem  in  small- 
er communities  that  I  think  has  to  be  addressed. 

For  example,  let's  talk  to  these  DOJ  letters.  As  I  understand  the 
Department  of  Justice  letter  states  that,  "we  do  not  intend  to  sue 
you  at  this  time."  Well,  gee,  that  could  give  someone  a  lot  of  com- 
fort. I  do  not  know.  It  is  your  letter.  What  do  your  letters  say  when 
you  send  a  letter  out?  Do  they  have  similar  language  or  does  this 
say,  this  is  absolutely  right  and  we  are  not  going  to  ever  sue  you 
if  you  continue  to  do  this? 

Mr.  Egan.  Well,  we  have  a  similar  caveat  in  the  letter.  But  the 
fact  of  the  matter  is,  I  do  not  know  of  a  single  instance  in  the  case 
of  the  Federal  Trade  Commission  or  the  case  of  the  Justice  Depart- 
ment in  which  we  have  given  formal  advice  and  then  sued  some- 
body. It  is  a 

Senator  Baucus.  I  understand  that.  I  appreciate  that.  But  still, 
I  see  those  words.  These  are  people  who  really  mean  well.  They  are 
not  sophisticated  antitrust  lawyers.  Frankly,  I  do  not  know  if  the 
State  of  Montana  has  anybody  that  specializes  in  antitrust  law. 
There  probably  is  not  anybody. 

But  they  see  a  language  like  that  and  they  say,  oh,  my  gosh,  you 
know,  what  does  this  mean.  You  know,  I  cannot  do  this.  It  is  just 
very,  very  intimidating.  And  I  think  that  is  part  of  the  perception 
problem. 

Mr.  Egan.  Could  I  quote  again?  I  have  two  points  if  I  could  re- 
spond. Two  points.  A  quote  again  from  the  AMA's  own  document 
where  they  say  that  the  FTC's  advisory  opinion  provides,  "a  rel- 
atively clear  signal."  AHA,  I  am  sorry. 

The  other  thing,  the  other  point 

Senator  Baucus.  That  is  on  mergers. 

Mr.  Egan.  Yes,  sir. 


34 

Senator  Baucus.  I  asked  an  allocation  question.  I  am  not  talking 
about  mergers.  We  are  not  a  big  State.  We  are  not  really  talking 
about  hospital  mergers.  That  is  not  the  issue.  We  are  talking  about 
allocation  issues. 

Mr.  Egan.  Yes.  I  think  the  logic  of  it  applies  to  all  types  of  col- 
laborations. 

And  I  think  the  second  point  I  would  like  to  make  is,  when  you 
talk  about  mergers  and  collaborations  that  the  proof  is  in  the  pud- 
ding. I  understand  that  the  AHA  recently  conducted  a  survey  and 
discovered  that  there  are  over  300  hospital  collaborations  in  the 
United  States  right  now. 

There  was  a  story  in  Modem  Health  Care,  a  health  care  publica- 
tion, on  October  12,  1992,  and  the  title  of  the  story  was  "Mergers 
Thrive  Despite  Wailing  About  Adversity."  And  there  is  a  picture  of 
a  little  boy  crying  wolf  on  the  cover  and  underneath  it  says  "merg- 
ers and  collaborations."  And  the  thrust  of  the  story  is  that  there 
are  all  sorts  of  collaborations  going  on  in  the  health  care  industry 
and  that  antitrust  has  not  stood  as  an  obstacle  to  any  of  those. 

Senator  Baucus.  I  am  just  going  to  tell  you,  you  are  not  giving 
very  much  comfort. 

Mr.  Egan.  I  am  trying  the  best  I  can. 

Senator  Baucus.  You  are  not. 

Senator  Rockefeller.  Mr.  Egan,  I  want  to  ask  just  one  final 
question.  It  follows  what  Senator  Baucus  was  asking  about. 

There  is  growing  support  in  my  own  State  for  more  systematic 
coordination  of  health  care  services.  We  have  a  couple  of  big  cities 
and  everything  else  is  rural.  Declining  hospital  occupancy  rates 
have  resulted  in  under-used  capacity  and  communities  need  to 
prioritize  their  health  care  needs  intelligently. 

One  example  might  be  making  sure  prenatal  care  and  obstetrical 
care  is  available  in  that  community,  but  perhaps  maybe  not  heart 
surgery.  Now  some  of  the  planning  and  the  coordination  of  services 
will  inevitably  involve  health  care  providers  and  community  lead- 
ers sitting  together  in  the  same  room  to  discuss  basic  issues  like 
these. 

Later  today  the  American  Hospital  Association  will  testify  about 
an  incident  in  Wichita,  Kansas  in  which  the  local  Chamber  of  Com- 
merce, concerned  about  the  unnecessary  duplication  of  services  in 
the  area,  wanted  area  hospitals  "to  meet  and  collectively  allocate 
services,  equipment  and  facilities  among  themselves." 

The  Chamber  "inquired  as  to  whether  the  involvement  of  organi- 
zations with  wide  community  support  could  reduce  antitrust  risk" 
just  by  the  nature  of  there  being  wide  support. 

According  to  AHA's  testimony,  the  FTC  responded  negatively  to 
their  inquiry.  Could  you  comment  on  that  case?  And  since  Wichita 
is  not  the  same  as  Bluefield,  West  Virginia  which  was  discussed 
earlier,  does  urbem  or  rural  location  make  a  difference  in  FTC's  de- 
termination on  what  is  appropriate  and  what  is  not? 

Mr.  Egan.  Well,  let  me  start  with  the  last  point.  It  makes  a  dif- 
ference in  the  sense  that  it  provides  a  different  context  for  the  ac- 
tivity, the  collaboration,  that  is  being  proposed.  In  rural  areas  quite 
frequently  the  population  may  not  be  sufficient,  for  example,  to 
support  more  than  one  MRI  in  a  given  community. 
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If  that  is  the  case,  then  a  joint  activity  among  hospitals  in  that 
community,  even  though  it  is  the  only  MRI  in  that  facility,  it  may 
actually  be  pro-competitive  in  the  sense  there  would  be  no  MRI  but 
for  that  collaboration. 

So  the  rural  nature  of  the  area  does  impact  on  the  analysis  in 
that  sense  and  in  other  ways.  The  question  of  allocation  of  services, 
I  think,  also  needs  a  context.  When  competitors  get  together  and 
allocate  services,  that  in  effect  really  is  no  different  than  outright 
price  fixing. 

If  one  competitor  says,  I  will  make  all  the  small  cars,  you  make 
all  the  big  cars  and  you  make  all  the  trucks,  well  then  you  are  real- 
ly dealing  with  three  monopolists. 

So  the  concern  about  allocation  of  services  from  an  antitrust  per- 
spective is  similar  to  the  concern  we  would  have  about  merger  to 
a  monopoly,  and  about  price  fixing.  It  is  different  than  what  we 
normally  see  when  we  are  talking  about  sharing  MRI's,  when  we 
are  talking  about  sharing  helicopters  and  things  like  that. 

Now,  if,  in  fact,  there  is  only  room  in  the  community  for  one 
heart  program,  hospitals  can  get  together  and  legally  put  together 
a  single  heart  program  for  the  community. 

Senator  Rockefeller.  Why  can  they  do  that  legally? 

Mr.  Egan.  Because  there  is  only  room  for  one  in  the  community 
and  there  is  not  going  to  be 

Senator  Rockefeller.  And  who  determines  that? 

Mr.  Egan.  Well,  I  mean,  we  look  at  that  question  as  to  whether 
or  not  it  is  a  pro-competitive  joint  venture  in  the  sense  that  it  is 
bringing  something  to  the  community,  bringing  something  to  the 
marketplace  that  otherwise  would  not  be  brought  to  the  market- 
place. 

But  if  you  have 

Senator  Rockefeller.  Let  me  just  interrupt  again  and  you  can 
have  all  the  time  you  need. 

Mr.  Egan.  Yes,  sir. 

Senator  Rockefeller.  We  are  talking  about  one  out  of  every  $7 
spent  in  the  United  States  of  America  on  anything  is  spent  on 
health  care  now,  more  to  be  spent  soon.  That  implies  a  level  of  so- 
phistication concerning  data,  which  you  may  very  well  have  with 
Mr.  Langenfeld. 

But,  witness  the  White  House  task  force,  with  over  500  people 
coming  together — experts  in  all  areas  of  health  care — for  months, 
to  produce  a  plan  and  then  discovering  along  the  way  that  they  do 
not  even  have  basic  data  on  things  like  what  happens  if  you  com- 
munity rate  all  at  once? 

In  other  words,  this  is  the  most  massively  complex  subject  and 
this  health  care  reform  legislation  will  be  the  most  massively  com- 
plex legislation  in  the  history  of  this  institution.  It  is  vast.  It  is 
enormous.  It  is  intricate. 

But  my  point  is,  do  you  not  admit  that  in  a  sense  that  as  we  go 
into  this  new  era,  health  care  having  become  a  subject  for  the  pub- 
lic radar  screen  in  the  last  several  years,  for  public  policy  in  the 
last  2  years,  that  you  must  have  a  staff  of  people  who  understand 
health  care.  Do  you  have  such  a  staff? 

Mr.  Egan.  Yes,  I  think  we  do. 

Senator  Rockefeller.  What  is  your  situation  there? 
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Mr.  Egan.  We  have  an  entire  Division,  Litigation  Division,  which 
reports  to  me,  which  is  our  "Health  Care  Division." 

Senator  Rockefeller.  How  big  is  that  Division? 

Mr.  Egan.  I  beheve  it  is  approximately  25  people  or  approxi- 
mately 20  lawyers. 

Senator  ROCKEFELLER.  Would  you  do  me  a  favor  and  send  me  in- 
formation about  your  staff  including  their  backgrounds. 

Mr.  Egan.  Certainly.  I  certainly  will. 

Senator  Rockefeller.  Do  you  see  the  point  I  am  trying  to  make 
though?  On  the  one  hand  we  are  discussing  antitrust  issues  like 
those  back  in  the  days  of  oil,  right  and  wrong.  It  is  fairly  easy  to 
figure  out. 

My  point  is  that  in  health  care  there  is  incredible  nuance,  which 
can  vary  from  county  to  county,  and  the  difficulty  will  grow  as  we 
continue  plowing  into  unknown  territory. 

And  this  is  a  real  national  emergency.  We  are  not  doing  this  just 
to  reform  health  care.  This  is  the  only  way  we  can  save  the  econ- 
omy. There  can  be  no  budget  deficit  reduction  without  health  care 
reform  and  cost  containment.  The  drive  for  cost  containment  is  sa- 
cred. It  is  on  the  tablet  from  Moses.  It  has  really  got  to  happen. 

And  people  are  rapidly  going  to  be  making  very,  very  complicated 
decisions,  or  deciding  not  to  make  decisions,  based  upon  their  per- 
ception. You  understand  what  I  am  saying.  I  am  repeating  myself 
and  I  think  Mr.  Egan  wants  to  say  something. 

Mr.  Egan.  Yes.  Can  I  just  conclude  by  making  one  point?  First 
of  all,  I  am  not  here  to  say  that  managed  care  is  good  or  managed 
cared  is  bad.  Our  role  at  the  FTC  is  to  simply  assure  that  whatever 
direction  the  government  decides  to  go  with  health  care,  that  pre- 
sumably it  is  going  to  have  some  aspects  of  competition  to  it.  And 
that  antitrust  is  important  if  that  is  going  to  work. 

If  it  is  decided,  for  example,  to  allow  certain  firms  to  allocate 
services  in  particular  markets,  I  think  the  conclusion  which  has  to 
be  drawn  from  that,  which  I  think  was  already  suggested  by  Mr. 
Proger,  is  that  you  do  not  allow  the  providers  then  to  decide  what 
the  prices  are  going  to  be. 

I  think  antitrust  has  worked  and  does  not  stand  in  the  way  and 
it  can  assure  that  you  have  a  system  in  place,  which  does  not  man- 
date that  the  government  set  the  prices.  So  the  option  is  not  be- 
tween having  antitrust  enforcement  or  simply  letting  the  hospitals 
decide  what  the  prices  are,  for  example. 

The  option,  it  st^ems  to  me,  is  having  an  effective  antitrust  mech- 
anism or  going  to  some  form  of  regulation. 

Senator  Rockefeller.  Let  me  expand  one  further  thing. 

Let's  suppose  that  the  President  decides  that  cost  containment 
has  to  start  immediately.  We  are  going  to  spend  $1  trillion  next 
year  and  $2  trillion  6  years  after  that.  So  it  has  to  start  imme- 
diately. 

So  you  can  do  it  on  a  regulatory  basis,  all  payer  style,  or  you  can 
do  it  by  saying  to  physicians  as  a  group,  to  hospitals  as  a  group, 
to  pharmaceutical  companies  as  a  group  that  you  can  do  it  volun- 
tarily. 

When  Candidate  Clinton  gave  his  speech  in  Rahway,  New  Jersey 
at  Merck,  in  which  he  said  that  if  prescription  drug  companies 
raise  the  prices  of  their  prescription  drugs  by  more  than  the  rate 
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of  inflation,  they  would  lose  their  section  936  tax  credits  in  Puerto 
Rico  worth  billions  of  dollars. 

A  month  later,  still  well  before  the  election,  the  pharmaceutical 
association,  the  PMA,  came  into  my  office  en  masse  and  said,  we 
are  willing  to  do  this  ourselves  on  a  voluntary  basis.  Not  only  that, 
we  will  not  only  include  the  American  companies  that  the  can- 
didate was  talking  about,  but  also  the  subsidiaries  of 
internationals,  et  cetera,  if  you  do  not  put  it  into  the  law. 

Now  physicians  are  business  people  in  one  sense  but  are  not  in 
most  senses.  They  are  practicing  medicine.  And  the  AMA  is  less 
than  50  percent  of  physicians.  There  are  all  kinds  of  physician  as- 
sociations, all  kinds  of  subspecialties  and  subsubspecialties  and  I 
mean  they  do  not  talk  to  each  other. 

In  medical  schools  they  do  not  talk  to  each  other.  This  is  a  very 
elite,  discreet,  boxed  in  group.  And  the  same  with  hospitals  to  a 
lesser  degree.  The  same  with  pharmaceutical  companies  to  a  lesser 
degree. 

Now  if  the  President  comes  forward  with  a  directive  to  restrain 
costs  on  a  voluntary  basis,  and  there  is  a  real  possibility,  how  are 
they  even  going  to  be  able  to  discuss  how  they  would  go  about  it? 
How  are  they  even  going  to  proceed  to  discuss  how  they  might  effi- 
ciently reduce  their  cost? 

Because  if  we  give  them  the  clearance  to  do  this  voluntarily, 
there  will  be  standby  regulatory  authority  in  case  they  fail  to  so 
do.  So  the  pressure  on  them  to  do  effective  cost  containment  is 
going  to  be  vast  and,  in  fact,  there  will  be  very  little  time  for  it. 

Now  how  are  they  going  to  do  this  without  colluding?  How  could 
they  possible  do  it? 

Mr.  Egan.  Well,  I  guess  my  question  would  be,  why  do  they  need 
to  collude?  I  do  not  want  to  step  on  the  toes  of  the  Justice  Depart- 
ment because  I  believe  the  question  of  the  pharmaceutical  firms, 
there  is  a  request  for  an  advisory  opinion  from  the  Justice  Depart- 
ment, a  business  review  letter  from  the  Justice  Department  pend- 
ing. I  do  not  want  to  step  on  their  toes. 

But  if  the  President  proposes  to  any  group  that  they  hold  price 
increases  to  a  certain  level,  why  do  firms  have  to  do  anything  other 
than  say,  yes,  that  is  what  I  will  do?  Why  do  they  have  to  get  to- 
gether? 

Senator  ROCKEFELLER.  Because,  it  is  going  to  be  the  aggregate 
amount  that  is  examined.  It  is  not  going  to  be,  you  know.  Dr.  Ste- 
phen Jones  in  Wichita,  Kansas.  It  is  going  to  be  every  physician 
across  the  country.  And,  in  fact,  it  may  be  total  health  care  costs, 
and,  therefore,  insurance  companies  may  be  included.  It  will  poten- 
tially be  an  aggregate  amount  that  the  total  health  care  providing 
community  will  have  to  achieve  as  a  certain  result.  It  may  be  stat- 
ed. It  may  be  unstated  as  to  what  that  result  should  be. 

So  an  individual  hospital  could  not  possibly  say  I  am  going  to  do 
this  and  not  know  what  others  are  going  to  do. 

Mr.  Egan.  I  guess.  Senator,  I  am  sorry,  I  do  not  understand  why. 
If  the  President  said  hold  your  price  increases  to  the  level  of  infla- 
tion, for  example,  if  a  given  hospital  said,  yes,  I  will  do  that,  and 
its  competitors  said  I  will  not  do  that,  then  what  would  happen? 
Presumably  is,  that  hospital  would  gain  business  and  the  other 
ones  would  lose  business. 
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Senator  Rockefeller.  Well,  but  see  that  is  taking  everything  as 
the  status  quo.  That  is  taking  into  case  the  distribution  of  all  the 
MRI's.  It  is  going  to  be  very  clear  that  some  hospitals  should  do 
certain  sets  of  procedures  and  others  should  do  other  sets.  It  would 
have  to  be  a  division  of  labor.  There  cannot  be  cost  containment. 

We  are  talking  about  dramatic  cost  containment,  radical  cost 
containment.  This  is  something  I  am  not  going  to  talk  about  at 
length  here  but  it  is  something  I  want  you  to  think  about.  It  is  a 
massive  process  which  they  will  have  to  attend  to  almost  imme- 
diately. 

I  do  not  know  how  physicians  as  a  group,  much  less  subspecial- 
ties and  specialties  within  the  group  called  physicians  go  about 
doing  this  without  getting  together  to  discuss  it.  I  mean,  I  would 
actually  feel  fairly  nervous  if  they  did  not  get  together  to  discuss 
it. 

Could  they  intelligently  take  Charleston,  West  Virginia  and  allo- 
cate resources  so  that  they  could  get  the  maximum  bang  for  the 
buck  and  still  provide  resources  for  cardiology  and  prenatal  care  for 
all  citizens?  The  citizens  might  have  to  change  where  they  have 
gone,  to  the  hospitals  that  they  go  to  or  even  the  doctors  that  they 
goto. 

It  just  may  have  to  work  out  that  way  in  order  to  really  achieve 
the  necessary  cost  containment,  otherwise  we  will  never  reduce  the 
budget  deficit.  I  mean  this  is  a  very  new  really,  really  hard  situa- 
tion unprecedented  in  the  history  of  the  country. 

Mr.  Egan.  Again,  my  only  concern  would  be  are  we  left  with  a 
situation  that  a  single  hospital,  for  exsonple,  is  the  monopolist  on 
a  given  service.  And  if  there  is  government  regulation  of  prices, 
then  the  decision  on  what  prices  to  charge  is  left  with  the  monopo- 
list. 

Senator  Rockefeller.  Did  you  want  to  say  something? 

Mr.  Proger.  Well,  it  is  a  very  hard  subject  and  it  is  a  fascinating 
one. 

Senator  ROCKEFELLER.  Dr.  Cooper,  you  want  to,  too. 

Mr.  Proger.  Briefly  two  points.  One  is,  I  am  very  sympathetic 
to  the  perception  issue.  I  think  that  hospitals  aind  physician  groups 
by  and  large  are  comprised  of  well-intentioned  individuals  trying  to 
do  the  right  thing. 

I  think  in  fairness  to  the  people  sitting  to  my  left,  who  I  spend 
my  life  opposing  instead  of  agreeing  with,  I  think  they  really  are 
trying  to  get  the  word  out  and  I  really  do  think  their  enforcement 
policies  have  been  very  rational. 

Senator  Rockefeller.  Mr.  Proger,  I  am  talking  about  a  whole 
new  world. 

Mr.  Proger.  But,  we  have  tried  health  planning.  We  had  a  stat- 
ute, 93-641,  a  planning  act.  It  did  not  work.  I  think  managed  com- 
petition will  work  because  it  already  is  working  in  Minnesota,  Cali- 
fornia and  many  other  markets. 

The  antitrust  laws  are  going  to  be  a  barrier.  They  have  not  been 
a  barrier  to  managed  care  and  will  not  be  in  the  future.  Moreover, 
there  is  the  doctrine  of  implied  repeal  and  there  can  be  express  ex- 
emptions. In  sum,  I  just  do  not  think  that  antitrust  is  going  to 
stand  in  the  way. 
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Finally,  I  note  that  I  have  been  there  when  the  reason  why  a 
hospital  merger  or  joint  venture  did  not  get  done  had  nothing  to 
do  with  the  antitrust  laws.  There  is  a  complex  set  of  reasons  that 
have  nothing  to  do  with  the  antitrust  laws  why  ventures  do  not 
happen.  In  the  final  analysis,  the  issue  is  who  makes  the  decisions. 
Should  it  be  competition  or  a  governmental  agency. 

I  am  always  concerned  about  the  capability  of  the  government  to 
make  those  decisions. 

Senator  Rockefeller.  Dr.  Cooper? 

Ms.  Cooper.  First  of  all,  I  feel  in  all  candor  I  have  to  tell  you, 
I  am  not  Dr.  Cooper  but  Ms.  Cooper. 

Senator  Rockefeller.  That  is  what  your  name  plate  says.  I 
started  out  by  calling  you  Ms.  Cooper,  but  then  I  looked  right  at 
it  and  said  Dr.  Cooper,  so  I  was  not  going  to  short  change  you. 
[Laughter.] 

Ms.  Cooper.  If  only  all  problems  were  that  easy  to  solve.  I  have 
to  say  that  I  do  agree  with  Mr.  Egan  that  there  has  to  be  some 
kind  of  control,  whether  it  is  market  control  through  competition 
and  antitrust  laws  or  whether  it  is  regulatory  control. 

I  am  somewhat  mistrustful  of  saying  we  will  let  the  industry  de- 
cide. We  v^dll  let  the  industry  allocate  among  itself  so  that  we  have 
essentially  a  series  of  monopolists. 

Senator  Rockefeller.  You  may  be  mistrustful  of  that,  but  this 
may  be  the  policy  of  the  President  of  the  United  States  and  ratified 
by  the  U.S.  Congress.  And,  in  fact,  it  would  not  even  be  said.  It 
would  not  be  said  that  you,  cardiologist,  will  hold  your  increases 
down  to  7  percent  and  you,  radiologist,  because  you  make  a  bit 
more  money,  you  will  hold  yours  down  to  something  else. 

I  think  it  is  probably  going  to  be  we  as  a  country  will  not  spend 
more  than  X  amount  of  dollars  next  year  on  health  care  and  you, 
the  provider  community,  has  to  come  up  and  meet  that  figure.  If 
you  do  not  do  it  within  a  year  and  a  half  or  whatever,  then  we  are 
going  to  come  and  regulate  it,  do  it  that  way. 

Now  how  can  they  go  at  this? 

Ms.  Cooper.  Well,  if  potentially  we  have  something  in  the  nature 
of  accountable  health  plans,  then  perhaps  what  we  are  going  to  end 
up  with  is  groups  of  different  types  of  providers  getting  together 
and  figuring  out  how  they  can  put  together  a  package  that  would 
meet  that  goal. 

Senator  Rockefeller.  But  this  is  before  that  comes  into  effect. 
You  see,  the  point  is,  the  cost  containment  will  have  to  take  place 
before  the  accountable  health  plans,  before  the  health  alliances  and 
before  all  of  that  infrastructure  architecture  gets  put  into  place.  It 
is  what  we  have  to  do  on  an  interim  basis  so  that  we  do  not  spend 
$700  billion  more  money  while  the  architecture  is  being  put  into 
place. 

Now  I  grant  you  when  we  get  the  architecture  that  will  solve  a 
lot  of  those  problems.  It  is  the  interim  point  that  I  am  worried 
about.  I  do  not  want  to  press  the  point.  All  I  am  saying  is,  I  guess 
I  really  want  all  of  you  to  think  about  that,  and  particularly,  Mr. 
Egan. 

I  mean  it  really  is  unchartered  territory  into  which  we  are  walk- 
ing. And  we  must  be  able  to  contain  the  cost  of  health  care,  with 
100,000  people  losing  their  health  insurance  every  month,  bank- 
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ruptcies  by  the  thousands,  it  has  got  to  be  done  and  it  has  got  to 
be  done  in  fairly  draconian,  brutal  and  rapid  fashion. 

I  just  want  you  to  open  your  minds  to  the  possibilities  of  con- 
sequences of  some  of  the  things  that  might  have  to  take  place  in 
the  national  interest  for  that  to  happen. 

Any  last  word? 

[No  audible  response.] 

Senator  Rockefeller.  I  really  appreciate  you  all  coming.  It  is  an 
incredibly  important  subject.  It  is  important  to  me.  I  am  not  a  law- 
yer. I  need  to  learn  these  things.  I  need  to  know  these  things.  I 
need  to  be  sensitive  to  the  issues  that  you  raise  as  well  as  the  is- 
sues that  are  raised  to  me  by  providers.  That  is  why  we  have  held 
this  hearing. 

So  I  really  thank  you  very  much. 

Mr.  Egan.  Thank  you. 

Ms.  Cooper.  Thank  you,  Mr.  Chairman. 

Senator  Rockefeller.  Our  final  panel,  and  I  issue  a  blanket 
apology  to  all  of  them,  Jerald  R.  Schenken,  M.D.,  member  of  the 
board  of  trustees  of  the  American  Medical  Association,  Omaha,  NE; 
Erling  Hansen,  general  counsel.  Group  Health  Association  of  Amer- 
ica, Washington,  DC;  Beverly  Malone,  Ph.D.,  dean  and  professor  of 
the  School  of  Nursing,  North  Carolina  A&T  University  in  Greens- 
boro on  behalf  of  the  American  Nurses  Association;  Eugene 
Pawlowski,  president,  Bluefield  Regional  Medical  Center,  Bluefield 
Health  Systems  on  behalf  of  the  American  Hospital  Association; 
and  Steve  Wetzell,  executive  director  of  Business  Health  Care  Ac- 
tion Group,  Minnetonka,  MN. 

Dr.  Schenken,  since  you  are  first  on  the  list,  why  don't  we  start 
with  you? 

Dr.  Schenken.  Thank  you,  Mr.  Chairman.  I  just  would  make  one 
informal  comment  before  I  start.  I  was  interested  in  Mr.  Proger's 
comment  that  all  antitrust  laws  are  clear  to  everyone.  You  know, 
neurosurgery  is  very  clear  to  me,  too.  But  antitrust  laws  are  not 
clear  to  most  of  us,  most  of  us  physicians  that  are  out  there  in  the 
world,  and  we  do  have  a  problem. 

Senator  Rockefeller.  Although  he  did  quote,  and  then  it  be- 
came unclear  to  me  whether  it  was  AMA  or  AHA. 

Dr.  Schenken.  AHA. 

Senator  Rockefeller.  All  right.  Well,  then  the  AHA  person.  Dr. 
Pawlowski,  you  will  maybe  respond  to  that,  because  he  did  quote 
from  that  saying  this  is  reasonably  clear. 

Please  proceed,  sir. 

STATEMENT  OF  JERALD  R.  SCHENKEN,  M.D.,  MEMBER,  BOARD 
OF  TRUSTEES,  AMERICAN  MEDICAL  ASSOCIATION,  OMAHA,  NE 

Dr.  Schenken.  Mr.  Chairman,  I  am  a  pathologist  in  private 
practice  in  Omaha,  Nebraska.  The  AMA  appreciates  this  oppor- 
tunity to  address  the  antitrust  environment  and  its  impact  on  the 
evolving  health  care  delivery  system.  In  fact,  we  believe  that  anti- 
trust law  and  enforcement  activities  must  be  modified  in  tandem 
with  the  reform  of  our  health  care  system. 

Let  me  say  at  the  outset  the  AMA  does  not  seek  an  exemption 
from  the  antitrust  laws  for  physicians.  The  relief  it  seeks  is  limited 
and  is  designed  not  to  protect  fee-for-service,  but  precisely  to  allow 
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physicians  to  form  integrated  ventures  and  other  competitive  alter- 
natives. Problems  and  solutions  from  yesterday  should  not  blind  us 
from  solutions  for  tomorrow. 

Since  the  1975  ruling  in  the  Goldfarb  case,  physicians  who  have 
attempted  to  negotiate  collectively  with  third-party  payers  through 
a  professional  organization  or  a  joint  marketing  venture  have  been 
at  times  subjected  to  criminal  investigation  and/or  civil  penalties. 

While  the  courts  have  increasingly  come  to  recognize  the  unique 
role  of  health  care  providers  by  applying  a  more  flexible  legal 
standard  then  either  the  FTC  or  the  Justice,  the  enforcement  arm 
continues  to  prosecute. 

For  at  least  10  years,  government  enforcement  agencies  and  pri- 
vate antitrust  counsel  have  sent  physicians  a  consistent  message. 
Collective  actions  by  physicians,  including  legitimate  peer  review 
and  sorely  needed  disciplinary  actions,  carry  a  high  level  of  anti- 
trust risk. 

Indeed,  the  mere  threat  of  antitrust  challenge  has  the  most 
chilling  affect  imaginable  upon  peer  review  and  self-discipline. 
Later  in  the  Q&A  I  would  be  glad  to  provide  whatever  examples 
you  would  need  to  explain  how  this  has  occurred. 

Managed  competition  wdll  increasingly  require  physicians  to  act 
in  a  coordinated  manner.  In  order  to  respond  meaningfully,  physi- 
cians must  be  able  to  respond  collectively.  Although  the  clarifica- 
tion we  seek  could  be  accomplished  within  the  authority  of  the  en- 
forcement agencies,  statutory  action  would  be  an  important  guar- 
antee to  facilitate  physician  negotiations  with  managed  care  plans 
and  other  third  party  payers,  as  well  as  providing  consistency  to 
FTC  interpretations  and  actions. 

And  it  is  this  consistency  that  is  perhaps  more  important  than 
anything  else  we  seek.  In  order  to  present  their  views  to  managed 
care  plans,  collective  physician  input  is  needed  to  act  as  a  balance 
on  issues  of  quality  of  care,  program  administration,  and  payment 
for  care  provided. 

For  example,  since  referrals  within  the  system  are  restricted, 
what  voice  will  primary  care  physicians  have  if  they  feel  that  the 
quality  of  surgical  consultants  forced  within  the  plan  is  not  satis- 
factory? 

From  both  my  point  of  view  as  a  physician,  and  as  a  potential 
patient  in  need  of  care,  the  antitrust  laws  should  not  prohibit  phy- 
sicians affiliated  with  managed  care  plans  from  collectively  provid- 
ing information  to  the  plan  on  issues  ranging  from  medical  review 
criteria,  quality  assurance  coverage,  medical  policy  and  reimburse- 
ment decisions. 

The  AMA  recommends  that  managed  care  plans  established  phy- 
sician committees  to  advise  plan  management  on  these  crucial  is- 
sues. We  support  modifications  of  the  Federal  antitrust  laws  for 
medical  self-regulatory  entities  which  are  designed  to  promote 
quality  of  care.  These  provisions  were  included  in  S.  3348  intro- 
duced by  Senator  Hatch  in  the  102d  Congress  and  H.R.  47  as  intro- 
duced by  Representative  Bill  Archer  in  the  103d  Congress. 

The  current  antitrust  statutes  and  enforcement  activities  se- 
verely restrict  appropriate  professional  self-regulation  and  dis- 
cipline by  the  medical  community.  Most  State  and  county  medical 
societies  have  committees  designated  to  mediate  and  resolve  pa- 
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tient  grievances  and  to  discipline  members  that  engage  in  unethi- 
cal conduct. 

However,  these  committees  have  become  virtually  inactive  or 
underused  because  of  the  threat  of  antitrust  challenge.  The  AMA 
has  filed  a  petition  with  the  FTC  seeking  to  remove  limitations 
that  restrict  the  medical  profession  from  pursuing  efforts  to  police 
itself. 

Let  me  add,  Mr.  Chairman,  civil  risk  is  one  thing.  When  it  comes 
to  fear,  treble  damages  and  criminal  charges  are  quite  another. 

In  conclusion,  health  care  antitrust  relief  is  needed  to  permit 
physicians  to  address  the  needs  of  today  and  properly  respond  to 
the  challenge  that  you  have  so  appropriately  and  succinctly  pre- 
sented to  us  this  morning  and  at  many  other  times. 

Appropriate  solutions,  such  as  those  that  we  have  recommended, 
will  contribute  to  the  success  of  any  model  of  health  care  system 
reform  that  is  ultimately  adopted.  My  message  is  really  this,  be- 
ware of  unintended  consequences.  Give  us  back  our  chance  to  im- 
prove health  quality  which  we  had  before  all  of  the  antitrust  con- 
cerns arose. 

Mr.  Chairman,  the  AMA  appreciates  the  opportunity  to  appear 
before  the  subcommittee  today.  We  look  forward  to  working  with 
you.  At  this  time  I  request  that  my  written  and/or  oral  statements, 
as  well  as  the  AMA's  letter  to  Chairman  Steiger  be  submitted  for 
the  record. 

Thank  you,  Mr.  Chairman. 

Senator  Rockefeller.  They  all  are. 

[The  prepared  statement  of  Dr.  Schenken  appears  in  the  appen- 
dix.] 

Senator  ROCKEFELLER.  Thank  you,  Dr.  Schenken. 

Mr.  Hansen? 

STATEMENT  OF  ERLING  HANSEN,  GENERAL  COUNSEL,  GROUP 
HEALTH  ASSOCL^TION  OF  AMERICA,  WASHINGTON,  DC 

Mr.  Hansen.  Good  afternoon,  Mr.  Chairman  and  Senator  Duren- 
berger.  HMO's  and  similar  managed  care  systems  have  been  able 
to  develop  and  expand  in  part  due  to  the  capable  enforcement  of 
the  antitrust  laws  by  the  Department  of  Justice,  the  Federal  Trade 
Commission,  State  Attorneys  General  and  the  courts. 

There  are  many  examples,  current  and  past,  where  any  competi- 
tive obstacles  have  been  removed  by  reasoned  interpretation  and 
enforcement  of  these  laws.  This  will  continue  to  be  necessary  under 
any  health  care  reform  scenario. 

The  success  of  a  managed  competition  plan,  in  particular,  will 
depend  possibly  in  large  part  on  a  complementary  antitrust  policy. 
Antitrust  laws  have  not  chilled  innovative  and  creative  initiatives 
in  managed  care.  In  fact,  just  the  opposite  is  true.  There  are  di- 
verse arrangements  involving  HMO's,  PPO's,  IPA's,  physician/hos- 
pital joint  ventures,  community  health  care  alliances,  to  name  a 
few. 

We  agree  with  others  on  the  need  for  a  continuing  clarification 
and  understanding  of  the  enforcement  agencies  views  and  inten- 
tions in  some  areas — joint  ventures,  mergers,  exclusive  dealing, 
among  them.  We  would  oppose  any  change,  however,  to  make  it 
harder  to  challenge  and  remedy  concerted  activities  that  improp- 
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erly  obstruct  managed  care  activities  and  restrain  rather  than  pro- 
mote competition. 

GHAA  beHeves  that  there  is  sufficient  flexibility  under  current 
antitrust  laws  to  foster  continued  growth  and  innovation  in  man- 
aged care  arrangements  in  keeping  with  the  health  care  reform  ap- 
proach envisioned  and  hopefully  soon  to  be  unveiled  by  the  Admin- 
istration. 

When  the  reform  program  is  announced,  a  managed  competition 
environment  could  be  created  in  which  antitrust  enforcement  be- 
comes more  difficult.  Rural  America,  where  managed  care  is  not 
now  a  significant  factor  may  be  a  special  challenge. 

As  in  the  past,  antitrust  officials  will  be  challenged  to  recognize 
new  efficiencies  and  to  fashion  remedies  to  potential  new  anti-com- 
petitive conduct.  We  believe  that  they  will  succeed  without  the 
need  to  amend  the  basic  antitrust  laws,  that  in  less  than  20  years 
have  been  brought  to  bear  most  constructively  to  the  health  care 
arena. 

In  our  written  statement  we  suggest  other  non-antitrust  laws 
over  which  this  subcommittee  does  have  jurisdiction  where  legisla- 
tive intervention  could  officially  clarify  the  types  of  affiliations  that 
health  plans  may  have  with  providers  and  that  providers  may  have 
with  other  providers  regarding  participation  and  managed  care  ini- 
tiatives. 

Thank  you  for  this  opportunity  to  testify. 

Senator  ROCKEFELLER.  Thank  you,  Mr.  Hansen. 

[The  prepared  statement  of  Mr.  Hansen  appears  in  the  appen- 
dix.] 

Senator  ROCKEFELLER.  I  turned  to  Senator  Durenberger  and  I 
said,  we  are  trying  to  figure  out  why  you  and  the  AMA  have  such 
different  views.  I  guess  we  can  partly  understand  it.  But  I  told 
Senator  Durenberger  since  he  is  a  very  smart  lawyer  I  would  as- 
sign him  that  responsibility  and  then  he  could  tell  me. 

Dr.  Malone? 

STATEMENT  OF  BEVERLY  MALONE,  PH.D.,  R.N.,  FJV.A.N.,  DEAN 
AND  PROFESSOR,  SCHOOL  OF  NURSING,  NORTH  CAROLINA 
A&T  UNIVERSITY,  GREENSBORO,  NC,  ON  BEHALF  OF  THE 
AMERICAN  NURSES  ASSOCIATION 

Dr.  Malone.  Thank  you,  sir.  I  am  Beverly  Malone,  Dean  of 
Nursing  at  North  Carolina  A&T  State  University.  I  am  a  clinical 
nurse  specialist  and  a  licensed  clinical  psychologist  and  have  prac- 
ticed individual,  group  and  family  therapy  for  over  19  years. 

I  appear  today  on  behalf  of  the  American  Nurses  Association  and 
we  are  very  pleased  that  you  are  holding  this  hearing.  We  advocate 
the  coordination  and  collaboration  of  health  care  services  and  be- 
lieve that  multi-disciplinary  provision  of  preventative  and  primary 
care  services  is  cost  effective.  Getting  the  care  to  the  patient  is  our 
major  concern. 

Health  care  reform  must  not  repeat  the  existing  delivery  financ- 
ing and  workforce  problems.  The  focus  on  cost  containment  should 
not  be  used  as  an  argument  to  remove  protections  against  anti- 
trust. The  President's  Health  Care  Reform  Task  Force  has  focused 
on  managed  competition.  Conceptually,  we  agree  with  its  goal. 
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But  the  playing  field  must  be  level  to  promote  competition. 
Nurses  can  compete  if  the  field  is  fair.  Anti-competitive  barriers, 
for  example,  unnecessary  practice  act  restrictions,  over-regulation 
of  nonphysicians,  unnecessary  limitations  on  prescriptive  authority 
and  hospital  admitting  privileges  and  lack  of  third  party  reim- 
bursement must  be  removed  to  allow  nurses  to  provide  health  care 
services. 

Advanced  practice  nurses  emphasize  health  promotion  and  dis- 
ease prevention.  Their  primary  health  care  functions  include  health 
assessment,  physical  ex£unination,  development  of  a  plan  of  care, 
instruction  and  counseling,  use  of  laboratory  data,  diagnosis  of  rou- 
tine illness,  prescription  of  medications,  coordination  of  services 
and  necessary  referrals. 

Three  Federal  health  programs  recognize  advanced  practice 
nurses — OBRA  1989,  mandated  direct  Medicaid  reimbursement  to 
pediatric  and  family  nurse  practitioners  and  OBRA  1990  mandated 
direct  Medicare  reimbursement  to  nurse  practitioners  and  cHnical 
nurse  specialists  who  serve  in  rural  areas. 

FEHBP  since  1990,  reimburses  advanced  practice  nurses  for  cov- 
ered services.  There  are  still  enormous  changes  that  must  be  made. 
Restrictive  policies  based  upon,  specialty  or  geographic  location 
must  be  removed.  Medicaid  payment  poUcies  need  to  be  improved 
and  be  based  on  service  delivered,  not  the  type  of  provider. 

Barriers  imposed  by  regulation,  legislation  or  custom  include  the 
use  of  practice  arrangements  to  limit  the  activity  of  advanced  prac- 
tice nurses.  Inconsistencies  in  definitions  of  advanced  practice  and 
scope  of  practice  varies  from  State-to-State  and  does  not  reflect  the 
education  and  clinical  expertise  of  advanced  practice  nurses. 

Prescriptive  authority  and  hospital  admitting  privileges  have 
been  limited  through  the  use  of  protocols  and  requirements  for  su- 
pervision and  physician  intervention.  The  use  of  expensive  medical 
practice  acts,  which  classify  every  health  care  action  as  a  delegated 
medical  function,  limit  the  scope  of  nursing  practice. 

Other  barriers  are  the  Umitation  on  the  availability  and  acces- 
sibility of  liability  coverage  and  use  of  insurance  surcharges  to  in- 
crease malpractice  premium  coverage  and  impede  physician-nurse 
collaboration.  Nurses  report  anti-competitive  behavior  in  many 
States.  Provider  actions  restrict  nurse  participation  in  professionsQ 
groups,  liability  programs  and  marketplace. 

In  Tennessee,  nurse  midwives  won  a  legal  challenge  to  reverse 
restrictions  on  hospital  admitting  privileges.  In  Alabama  an  insur- 
ance coverage  sponsored  by  the  State  Medical  Association  prohibits 
physicians  from  acting  as  off-site  preceptors  to  advanced  practice 
nurses. 

Therefore,  midwives  cannot  deliver  babies  without  a  physician 
being  present  and  nurse  practitioners  cannot  practice  in  rural 
areas.  These  actions  discourage  integrated,  coordinated,  collabo- 
rative, care  delivery  and  foster  costly  and  unnecessary  duplication 
and  gatekeeper  functions.  ANA  recommends  expanding  health  care 
provider  choice  to  include  all  qualified  health  care  providers. 

The  following  actions  are  recommended  for  your  consideration: 
(1)  Medicaid  and  Medicare  policies  must  be  amended.  ANA  sup- 
ports S.466  and  H.R.  1683  as  well  as  S.  833  to  provide  direct  Med- 
icaid and  Medicare  reimbursement  to  advanced  practice  nurses.  (2) 
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Encourage  proactive  FTC  enforcement.  (3)  Make  all  Federal  health 
insurance  programs,  including  Medicaid  and  Medicare  consistent  in 
coverage  of  services  and  choice  of  providers.  (4)  Strengthen  imple- 
mentation of  Federal  reimbursement  policies,  FEHB,  Medicare,  and 
Medicaid.  (5)  Use  anti-discrimination  language  prohibiting  dis- 
criminatory and  restrictive  payer  practices.  (6)  Use  financial  incen- 
tives to  encourage  States  to  pursue  amendments  to  regulatory  and 
legislative  language  which  would  result  in  the  most  expansive  prac- 
tice parameters  for  qualified  providers.  (7)  Remove  exemption  for 
the  insurance  industry  under  the  McCarran-Ferguson  Act. 

Thank  you  for  this  opportunity  to  express  the  American  Nurses 
Association's  views  on  antitrust  issues  in  the  health  care  industry. 

Senator  ROCKEFELLER.  Thank  you.  Dr.  Malone. 

[The  prepared  statement  of  Dr.  Malone  appears  in  the  appendix.] 

Senator  Rockefeller.  Eugene  Pawlowski — actually,  your  state- 
ment has  more  or  less  been  given. 

Mr.  Pawlowski.  It  sure  has. 

Senator  Rockefeller.  Could  I  get  you  to  respond  to  some  of  the 
points  made  by  the  FTC.  For  example,  what  would  an  expedited  re- 
view mean  to  you.  In  your  testimony  you  said  that  the  for-profit 
hospital  threatened  to  sue  you  because  of  your  conversations  with 
another  non-profit  hospitad  in  Bluefield. 

First,  what  were  you  hoping  to  accomplish  with  the  other  hos- 
pital? And  were  you  planning  a  joint  venture  or  a  merger,  and 
what  is  it  that  the  other  hospital  was  fearful  of? 

Mr.  Pawlowski.  Okay.  I  think  to  respond  to  your  questions  you 
need  to  have  a  full  background  of  why  I  am  here  today.  Okay? 

Senator  ROCKEFELLER.  You  go  right  ahead.  Withdraw  what  I 
have  said. 

Mr.  Pawlowski.  First  of  all,  I  will  try  to  answer  your  questions 
as  I  speak. 

Senator  Rockefeller.  All  right. 

STATEMENT  OF  EUGENE  P.  PAWLOWSKI,  PRESIDENT,  BLUE- 
FIELD  REGIONAL  MEDICAL  CENTER,  BLUEFIELD  HEALTH 
SYSTEMS,  INC.,  BLUEFIELD,  WV,  ON  BEHALF  OF  THE  AMER- 
ICAN HOSPITAL  ASSOCIATION 

Mr.  Pawlowski.  I  appreciate.  Chairman  Rockefeller,  the  chance 
to  come  up  today  to  taJk  about  health  care  reform  and  I  represent 
the  providers  who  do  care  about  the  patient.  I  think  we  always 
have  to  recognize  that  the  patient  comes  first. 

As  you  know,  our  State  of  West  Virginia  started  2V2  years  ago 
on  health  care  reform.  Our  Governor,  with  your  help,  created  a 
Health  Care  Planning  Commission.  I  was  one  of  seven  members 
representing  the  health  care  industry. 

We  were  concerned  about  three  things.  One,  the  quality  of  care. 
Number  two,  access,  and  finally  the  cost  of  care.  We  had  five  major 
task  forces  that  we  broke  down  into.  The  one  I  chaired  focused  on 
the  health  care  delivery  system. 

My  co-chair,  as  .you  may  know,  was  the  State  Secretary  of  Health 
who  is  also  an  attorney.  She  now  has  left  the  State  government 
and  is  a  major  partner  in  a  law  firm  in  Charleston.  She,  too,  is  con- 
cerned about  antitrust. 
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The  fear  of  antitrust  risk  came  across  very  clearly  in  our  delib- 
erations on  what  we  call  the  "systems"  approach  to  health  care. 
The  first  issue  we  talked  about  was  competition.  When  you  look  at 
it — the  studies,  the  presentations — we  had  over  2,000  people  par- 
ticipate throughout  the  State,  talking  about  a  delivery  system. 

We  can  talk  here  for  hours.  But  let  me  tell  you,  competition  has 
been  proven  through  studies  to  increase  cost.  It  causes  duplication. 
It  causes  inefficiencies.  And  sometimes  it  causes  reduction  of  qual- 
ity of  care  because  we  do  not  have  enough  volume. 

The  other  thing  competition  caused  was  a  cluster  of  too  many 
profitable  services  in  metropolitan  areas,  while  other  parts  of  our 
State  have  no  services.  Services  that  are  nonprofitable  are  not  pro- 
vided because,  again,  the  focus  was  on  profitability  and  competi- 
tion. 

We  had  a  lot  of  debate  about  how  you  formulate  a  community 
care  network.  We  engaged  a  consultant — Rosenberg  &  Associates — 
to  help  the  planning  commission  deliberate  and  give  substance  to 
what  a  community  care  network  would  look  like,  how  it  would 
function  and  whether  cost  savings  would  occur. 

I  would  like  to  submit  the  report  that  the  consultant  gave  to  our 
Commission. 

Senator  ROCKEFELLER.  Of  course. 

[The  report  appears  in  the  appendix.] 

Mr.  Pawlowski.  Mercer  County,  WV  was  one  of  the  test  sites. 
We  decided  to  use  Princeton  and  Bluefield  to  show  how  a  coopera- 
tive network  would  work.  Before  he  did  the  study.  Dr.  Rosenberg 
asked  two  things. 

First  of  all,  he  noted  that  the  activity  had  to  be  under  State  di- 
rection because  he  feared  antitrust  risk.  Number  two,  he  wanted 
releases  to  protect  him  from  antitrust  risks  personally.  So  the  re- 
port was  done  under  State  guidance;  the  State  Health  Department 
worked  through  the  Commission  because  of  fear  of  antitrust. 

The  report  documents,  in  Mercer  County,  a  minimum  of  $1.5  mil- 
lion operating  savings  and  a  potential  maximum  of  $5  million  oper- 
ating savings  per  year,  to  be  achieved  by  having  two  hospitals  work 
together  to  reduce  duplication  and  to  cooperate  in  order  to  provide 
better  medical  services. 

I  can  spend  hours  talking  about  the  report.  Maybe  in  D.C.  $1.5 
to  $5  million  is  a  small  amount.  But  as  you  said,  change  has  to 
start  some  place  and  we  need  to  start  at  the  grassroots  level.  For 
us  in  Mercer  County,  $1.5  to  $5  million  annual  savings  is  a  lot  of 
money. 

The  report  was  presented  at  a  group  hearing  in  Mercer  County. 
The  community  leaders  were  excited.  The  Board  of  Directors  was 
excited.  The  medical  community  reacted.  We  then  created  a  coali- 
tion. The  community  said  "great,  let's  talk  about  how  we  can  work 
together.  Let's  talk  about  how  this  can  happen." 

That  is  where  we  got  into  difficulty  with  another  institution  in 
town,  who  basically  told  the  other  hospitals,  "if  you  ever  do  meet 
again,  we  will  definitely  take  action,  personally  and  organization- 
ally." 

That  kind  of  threat  creates  a  lot  of  difficulty  for  business  leaders. 
Today  I  would  like  to  introduce  our  Board  Chairman,  Charlie  Pe- 
ters, who  is  a  volunteer.  Charlie  Peters  is  in  the  audience  here.  He 
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gives  us  a  lot  of  time.  He  is  a  full-time  businessman.  He  is  con- 
cerned about  quality  of  care. 

I  do  not  want  Charlie  Peters  or  any  other  Board  member  or  any 
business  community  person  to  be  exposed  to  adverse  publicity  or  to 
legal  action.  We  did  get  legal  opinions.  Please  note  that  I  am  not 
an  attorney  and  will  not  be  testifying  today  about  legal  matters. 

Behind  me  is  the  Washington  Counsel  for  the  American  Hospital 
Association,  Gaelynn  DeMartino.  I  would  like  to  refer  any  technical 
questions  about  antitrust  law  to  her,  if  you  do  not  mind.  Okay? 

All  the  attorneys  we  consulted  said,  "yes,  you  probably  could  win. 
Yes,  you  probably  could  win  an  antitrust  attack.  But  the  cost,  the 
effort,  and  the  publicity  is  going  to  be  very,  very  difficult.  And  the 
question  to  the  community  is,  are  you  ready?" 

Now  we  did  introduce  an  antitrust  provision  into  legislation. 
Tony  Willis  Miller,  working  on  the  Commission,  felt  that  there  had 
to  be  some  legislative  relief  at  the  State  level  to  allow  the  leaders 
at  the  local  level  to  work  together,  to  come  up  with  what  you  said, 
drastic  chginges.  The  mindset  has  to  change. 

Yes,  we  are  providing  good  quality  care.  Yes,  we  have  some  ac- 
cess. And  we  can  improve  access.  But  no  question  about  it,  the 
costs  are  getting  prohibitive.  We  need  to  find  innovative  ways  to 
ehminate  dupUcation.  We  have  to  find  innovative  ways  to  create  ef- 
ficiency. We  have  leaders  who  took  the  initiative;  every  community 
is  different. 

One  thing  our  Governor  did  say  in  a  report  and  in  his  presen- 
tation is  that  we  cannot  have  a  rigid,  one-fix  approach  from 
Charleston.  Any  solution  has  to  be  community-oriented.  Parkers- 
burg  is  different  than  Charleston.  Bluefield  is  different  than  Mor- 
gantown.  There  are  no  simple  solutions  to  this  complex  problem. 

Likewise,  a  rigid  solution  from  the  Federal  Government  would 
not  be  appropriate.  I  eim  intimidated  coming  up  here  today.  I  feel 
very  uncomfortable.  The  place  to  start  is  with  community  leaders, 
talking  about  the  objectives,  finding  ways  to  get  the  leadership,  the 
manpower,  and  the  medical  community  working  together  to  find  in- 
novative ways  to  provide  access,  quality  of  care  £ind  reduced  cost. 

We  started  Heartnet  in  1985.  Heartnet  is  a  relationship  between 
Bluefield  a  hospital  in  Roanoke.  In  1987  it  became  official.  The  re- 
lationship is  very  simple.  We  wanted  to  have  seamless  treatment 
for  the  patient  when  he  came  into  the  health  care  system  for  pri- 
mary, diagnostic,  and  heart  conditions.  If  he  needs  a  cardiac  cath 
lab,  he  could  go  to  Bluefield  and  if  he  needs  to  move  on  to  a  ter- 
tiary center  for  helicopter  services  and  open  heart  surgery,  he  could 
go  to  Roanoke  Memorial  Hospital. 

Our  Heartnet  relationship  with  15  other  hospitals  triggered  an 
antitrust  lawsuit  alleging  violations  between  community  hospitals 
and  Roanoke  Memorial.  The  hospitals  spent  $3  million  on  legal 
matters?  Read  the  articles.  Read  the  publicity  that  Roanoke  Memo- 
rial received.  That  publicity,  that  money,  stopped  Heartnet  and 
made  the  arrangement  in  effective  due  to  threatened  litigation. 

Our  next  step  was  Cancernet  and  the  third  step  was 
Wellnessnet.  We  felt  back  in  1987  that  the  communities  could  work 
together  to  improve  access,  quality  and  reduce  cost.  The  trouble 
was  the  fear  of  antitrust  risks — and  if  I  was  terrified  before,  after 
this  hearing  today  I  see  what  my  attorneys  say.  It  is  a  complicated 
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process  and  I  do  not  know  if  I  would  want  to  proceed  unless  we 
have  some  protection  from  exposure  to  litigation  for  community 
leaders,  myself  and  our  board. 

Senator  Rockefeller.  Thank  you,  sir. 

[The  prepared  statement  of  Mr.  Pawlowski  appears  in  the  appen- 
dix.] 

Senator  ROCKEFELLER.  Mr.  Wetzell? 

Senator  DuRENBERGER.  Mr.  Chairman,  I  will  introduce  Steve  as 
a  Human  Resource  Manager  for  the  past  14  years.  Currently  he  is 
the  head  of  the  business  Health  Care  Action  Group,  in  Minnesota. 

We  have  what  you  might  call  a  health  alliance  as  the  President 
is  talking  about,  which  is  a  large  purchasing  group  for  State  em- 
ployees. 

State  employees  can  buy  accountable  health  plans  through  this 
group.  To  get  into  the  Business  Health  Care  Action  Group,  as  you 
will  hear,  16  big  employers,  about  175,000  enrollees,  employees  and 
their  families  and  so  forth,  is  kind  of  a  combination  of  a  health  alli- 
ance or  a  purchasing  group  and  an  accountable  health  plan.  Be- 
cause as  he  will  tell  you  they  have  blended  the  financing,  the  mar- 
keting and  the  linkages  with  everybody  from  the  local  medical  es- 
tablishment to  the  Mayo  Clinic. 

Steve  is  the  only  employee  of  this  whole  thing  and  he  will  give 
you  some  ideas  of  the  problems  or  the  potential  that  this  arrange- 
ment has. 

STATEMENT  OF  STEVE  WETZELL,  EXECUTIVE  DIRECTOR, 
BUSINESS  HEALTH  CARE  ACTION  GROUP,  MINNETONKA,  MN 

Mr.  Wetzell.  Thank  you.  Senator  Durenberger;  and  thank  you. 
Senator  Rockefeller.  I  think  the  best  thing  I  could  do  with  my  5 
minutes  in  the  interest  of  health  is  just  give  it  up  and  let  every- 
body go  for  a  walk  right  now. 

I  will  be  brief.  What  I  would  like  to  do  is  take  the  liberty  to 
spend  a  few  minutes  to  talk  about  what  we  are  doing  in  Minneapo- 
Hs.  Allegedly,  we  found  the  tablets  of  stone  to  health  care  reform, 
so  I  will  share  our  commandments. 

Although  I  think  the  way  to  paraphrase  what  is  going  on  in  Min- 
neapolis is  a  statement  that  we  often  use  at  our  board  level,  in  the 
land  of  the  blind,  the  one-eyed  man  is  king. 

We  have  not  found  all  the  answers,  but  we  think  we  have  found 
a  workable  model.  The  response  from  the  provider  community  has 
reinforced  our  belief  that  the  private  sector  can  fix  the  system  yvith 
the  minimum  amount  of  interference  from  the  regulatory  environ- 
ment. I  will  get  to  that  later. 

We  are  a  group  of  16  large  employers.  We  are  self-insured.  We 
have  about  175,000  lives  represented.  We  represent  about  8  per- 
cent of  the  market  share  in  the  Twin  Cities  community. 

Presently,  we  anticipate  continued  growth.  A  lot  of  large  employ- 
ers like  what  we  are  doing.  They  are  contacting  us  and  we  have 
an  additional  8  or  10  employers  in  the  wings  that  are  talking  about 
joining  our  coalition  based  on  what  we  are  accomplishing. 

We  believe  that  reform  is  based  on  several  different  components. 
It  took  us  50  years  to  screw  up  the  system.  We  have  all  been  a  part 
of  making  the  mess  that  we  are  all  facing  now  and  everybody  is 
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going  to  have  to  make  some  changes  to  fix  it  and  it  is  going  to  take 
more  than  a  year  to  correct  our  problems. 

We  beheve  that  quality  is  a  key  piece.  Quality  of  care  is  the  bot- 
tom line  in  what  we  are  all  about  here.  Competition  is  obviously 
a  strong  component  of  our  model,  being  a  private  sector  based 
model. 

Increased  consumer  knowledge  and  accountability,  the  chsdlenge 
we  face  with  the  entitled  patient  in  the  United  States,  may  be  our 
greatest  challenge.  It  is  dangerous  for  politicians  to  talk  about  that. 
But  employee  benefit  folks  face  that  every  day.  We  see  that  and 
our  providers  have  told  us  that  our  biggest  challenge  is  educating 
patients  on  how  they  can  better  use  the  system. 

And  finally,  we  are  pursuing  enhanced  efficiency  through  the  use 
of  protocols,  guidelines,  measurement  of  outcomes  to  really  start 
using  data  not  as  a  weapon  but  as  a  tool  to  facilitate  continuous 
improvement  with  then  competing  provider  systems. 

We  have  agreed  to  a  common  plan  design,  and  common  adminis- 
tration. All  16  employers  have  agreed  to  the  same  set  of  rules.  That 
took  a  year  of  half-day  meetings,  but  it  did  get  done.  We  are  using 
something  called  point-of-service.  When  our  employees  use  con- 
tracted providers,  they  get  high  benefit  coverage.  To  protect  free- 
dom of  choice,  they  can  use  noncontracted  providers.  Because  that 
is  a  higher  cost,  there  is  a  higher  out-of-pocket  expense  for  employ- 
ees using  non-contracted  providers. 

We  have  a  joint  organization  with  our  contracted  physicians  to 
develop  protocols  and  measure  outcomes.  So  it  is  a  purchaser/physi- 
cian governed  effort  to  define  what  is  quality  care  in  an  account- 
able environment.  We  are  working  collaboratively  to  solve  the  prob- 
lem, rather  than  adversarially. 

We  are  also  working  on  technology  assessment  and  a  very  large 
emphasis  on  population  health.  The  goal  is  to  prevent  illness  in- 
stead of  treating  illness  with  the  high  cost  associated  with  that. 

Here  are  some  of  the  financial  results.  We  have  administrative 
costs  that  are  about  8  to  10  percent  of  the  total  plan  costs  because 
of  the  efficiencies  gained  by  a  group  buying  approach.  Most  of  our 
dollars  are  going  to  treating  patients,  kind  of  a  novel  concept  rel- 
ative to  what  has  been  going  on  in  the  insurance  industry  over  the 
last  several  years. 

We  have  a  3-year  trend  guarantee  on  our  costs  with  our  provid- 
ers. That  trend  guarantee  is  being  reduced  over  the  3-year  period 
relative  to  real  growth  in  the  economy,  which  is  consistent  with 
some  of  the  concepts,  Senator  Rockefeller,  we  have  talked  about 
today  with  voluntary  global  budgeting. 

Our  first  year  savings  are  about  5  to  10  percent,  compared  to  our 
old  managed  care  products.  Now  keep  in  mind  you  are  talking 
about  a  market  that  is  already  15  percent  below  the  national  aver- 
age. We  have  saved  another  5  to  10  percent  on  top  of  that  in  the 
first  year  alone. 

In  terms  of  what  all  this  means  relative  to  the  topic  at  hand,  I 
am  not  an  attorney  and  most  of  what  I  learned  about  antitrust  I 
have  learned  in  the  last  2  hours.  All  I  can  say  is  it  cost  us  $30,000 
or  $40,000  to  find  out  that  we  were  okay  when  we  started  this 
process.  That  was  using  an  attorney  that  was  pretty  responsible 
and  not  spinning  the  meter  on  us. 
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I  did  not  see  antitrust  as  a  big  issue  up  to  this  point.  It  was  kind 
of  a  nuisance.  We  are  a  large  organization- -$30,000  is  not  going 
to  bankrupt  us.  To  be  quite  candid,  after  all  I  have  heard  today, 
in  all  due  respect  to  Senator  Metzenbaum  and  Mr.  Egan,  I  have 
a  little  more  fear  about  the  current  antitrust  environment  than  I 
had  before  I  sat  through  these  last  2  hours. 

Writing  a  letter  to  Washington  to  get  a  private  opinion  letter  is 
not  going  to  work.  I  have  waited  years  for  private  opinion  letters 
and  have  never  gotten  responses  and  I  just  do  not  see  the  system 
able  to  respond  quickly  enough  for  the  massive  reform  that  is  com- 
ing. 

I  did  not  have  that  opinion,  that  strong  of  an  opinion  before  I 
come  today.  But  listening  the  last  couple  hours,  that  is  how  I  feel 
now. 

So  as  far  as  antitrust  reform,  I  think  we  need  a  firmer  definition, 
clearer  rules,  on  what  is  permissible  behavior  and  what  is  not  per- 
missible behavior.  There  is  still  obviously  a  role  for  antitrust  con- 
trol as  the  system  reforms  itself 

But  I  do  not  see  why  we  cannot  sit  down  and  come  up  with  clear- 
er rules  that  people  can  use  without  having  to  go  through  a  long, 
legal  process  to  get  approval  for  all  the  reform  that  is  coming. 

And  finally — the  bell  has  rung.  That  is  appropriate  because  I  am 
going  to  deviate  from  the  topic  now. 

Representing  self-insured  employers,  I  do  have  to  make  a  couple 
comments  on  ERISA  because  the  customers  that  I  represent  in  this 
coalition  are  large  self-insured  employers.  They  are  protected  from 
State  regulation  by  ERISA  and  without  that  protection  our  initia- 
tive would  have  never  started. 

So  we  do  have  fear  as  we  start  debating  health  care  reform,  that 
if  we  lose  that  protection  under  ERISA  a  lot  of  very  positive  things 
that  can  come  from  the  private  sector  will  be  lost.  We  would  argue 
that  ERISA  should  be  expanded  in  one  area  that  we  have  already 
identified  to  allow  us  to  direct  contract  with  our  providers  on  a 
capitated  basis.  Right  now  we  cannot  do  that  without  being  regu- 
lated like  an  insurance  industry.  That  does  limit  our  ability  to  do 
some  creative  things  with  provider  reimbursement. 

Thanks  for  the  time. 

Senator  Rockefeller.  Thank  you. 

[The  prepared  statement  of  Mr.  Wetzell  appears  in  the  appen- 
dix.] 

Senator  Rockefeller.  Senator  Durenberger? 

Senator  DuRENBERGER.  Steve,  thanks  very  much.  I  think  you  got 
an  awful  lot  in  there  in  a  relatively  short  period  of  time  and  I  ap- 
preciate your  coming.  I  appreciate  everyone  else  being  here  as  well. 

I  want  to  back  up  to  where  I  was  an  hour-and-a-half  ago  for  lay- 
ing the  premise  for  the  future  which  is  that  as  we  talk  about  anti- 
trust and  that  we  want  people  to  get  quality  products  for  a  reason- 
able price,  and  medicine,  just  an  example  of  a  market  in  medical 
care.  We  do  not  know  what  quality  is. 

The  nurses  tell  us  that  all  the  time.  They  tell  us  they  are  a  real 
bargain,  a  real  value.  We  are  not  responding  to  that  value  in  the 
same  way  we  do  to  other  values.  But  we  do  not  know  how  to  meas- 
ure quality,  we  do  not  know  how  to  measure  value.  We  do  not 
know  what  price  is  relative  to  anything  in  this  marketplace  be- 
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cause  we  have  all  been  insensitized.  We  do  not  have  enough  infor- 
mation. 

The  information  we  have  is  all  about  the  wrong  things.  We  make 
presumptions  that  the  more  you  pay  somebody,  the  better  they 
must  be.  That  ain't  necessarily  true.  Just  go  down  to  the  Mayo 
Clinic  or  go  to  Minneapolis.  You  can  find  that  out  real  quick. 

I  am  sure  all  of  you  from  Omaha,  Nebraska  and  places  like  that. 
So  we  are  going  to  change  that.  But  it  seems  like  one  of  the 
changes  that  has  to  be  made,  if  we  are  going  to  go  to  some  kind 
of  a  medical  market  in  this  country,  is  we  are  going  to  have  to  deal 
with  the  reality  that  the  decisionmakers  in  the  current  system  are 
the  doctors. 

Is  that  appropriate  or  inappropriate?  I  happen  to  think  it  is  ap- 
propriate. It  is  just  that  they  are  making  them  on  the  wrong  basis 
right  now  and  we  are  getting  a  lot  of  medicine  we  do  not  need.  We 
are  getting  a  lot  of  drugs  we  do  not  need.  We  are  getting  a  lot  of 
inappropriate  stuff  in  the  system. 

But  I  still  believe  the  notion  that  if  there  were  doctors  we  would 
not  have  hospitals.  Your  hospital  could  not  exist  if  doctors  decided 
not  to  go  to  your  hospital. 

So  the  medical  professional,  whoever  is  our  entry  point  in  the 
system,  has  to  be  in  a  position  where  they  can  do  the  best  for  us. 
And  the  current  system  does  not  really  give  you  that. 

What  is  the  proposal?  The  proposal  is  to  arm  consumers  with 
more  of  the  right  kind  of  information  so  that  they  will  go  to  and 
listen  to  the  right  kind  of  professionals  who  will  do  for  us  what 
needs  to  get  done.  One  of  the  ways  to  do  that  is  to  group  us  all 
up  in  large  groups  called  health  alliances,  to  use  the  Administra- 
tion's term,  or  a  health  care  action  group  or  somebody  like  that, 
where  with  the  power  that  large  numbers  of  people  have  uniquely 
from  a  single  person,  they  can  say,  we  want  to  buy  accountable 
health  plans. 

We  do  not  want  to  just  buy  doctors  and  hospitals.  We  want  to 
buy  an  accountable  health  plan.  That  health  plan  will  provide  us 
with  the  opportunity  from  year  to  year  to  determine  what  are  these 
services  that  we  are  supposed  to  get  from  the  medical  community 
and  can  we  not  get  more  and  better  services  than  we  are  getting 
currently? 

That  could  go  on  and  on.  But,  I  mean,  that  is  the  thesis  of  all 
of  this.  What  the  Health  Care  Action  Group,  for  example,  is  doing 
in  Minnesota  is  even  though  it  is  put  together  by  employers,  it  is 
trying  to  make  sure  the  employees  are  playing  in  this  game,  that 
they  actuedly  do  make  decisions  every  year  and  that  they  benefit 
from  the  decisions  that  they  make. 

As  Mr.  Proger  said  earlier,  the  only  way  you  are  going  to  get  effi- 
ciency in  this  system  is  if  the  efficiency  goes  back  to  the  consumer. 
If,  in  fact,  the  consumer  who  makes  a  good  buy  and  uses  a  good 
plan  actually  sees  some  benefit  from  that  in  increased  value  and 
better  prices  and  so  forth. 

Now  that  me£ins  that  the  delivery  system  in  medicine  is  going  to 
change.  There  is  no  question  about  it.  And  maybe  what,  you  know, 
what  Dr.  Malone  said  about  nursing,  some  of  that  will  come  true, 
some  of  it  will  not.  I  mean,  who  is  going  to  be  working  with  whom 
in  the  future  is  going  to  be  very  difficult,  very  difficult  to  tell. 
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For  sure,  we  are  going  to  be  abandoning  fee-for-service  medicine. 
We  are  not  going  to  be  buying  9,000  discreet  products  because  that 
is  not  an  efficient  way  to  do  it.  But  I  do  not  think  it  is  our  job  to 
tell  anybody  what  this  market  ought  to  look  like.  That  is  one  of  the 
issues  that  we  get  into  here  when  we  are  talking  about  who  makes 
these  decisions. 

There  is  an  effort  in  America  today  in  my  State  and  some  other 
States,  to  control  the  prices  of  medicine  by  controlling  what  a  net- 
work looks  like  and  who  is  going  to  be  in  it  and  who  is  going  to 
be  out  of  it.  And  under  the  guise  of  the  State  immunity  doctrine, 
I  think  these  States  will  be  trying  to  do  something  like  that. 

We  have  the  harder  sell,  those  of  us  who  are  the  more  market 
oriented  folks,  we  have  the  harder  sell  because  we  haven't  got  any- 
thing to  prove  that  we  are  right.  We  do  not  have  a  functioning  mar- 
ket. We  become  very  dependent  on  the  doctors  and  the  nurses  and 
everybody  out  there  to  show  us  how  we  can  do  these  things  better 
than  we  are  doing  them  now. 

I  want  to  ask  the  medical  professionals — the  nurses,  the  doctors, 
and  so  forth — what  your  particular  views  are  relative  to  preserving 
competition,  preserving  the  opportunity  that  you  have  as  a  profes- 
sional, make  the  best  possible  choice  you  can  and  to  be  rewarded 
for  that  in  the  system  and  where  do  you  think  impediments  may 
come  in  the  way  the  current  system  runs  or  in  the  way  some  of  the 
stuff  you  hear  about  managed  competition  in  the  future,  where 
there  may  be  curbs  in  your  doing  for  the  individual  consumer  what 
needs  to  be  done. 

Jerry? 

Dr.  SCHENKEN.  I  will  give  you  a  brief  answer  because  I  think  you 
just  want  some  examples.  I  guess  our  concern  is  that  we  have  felt 
that  competition,  that  the  term  managed  competition  is  an  incon- 
sistent term  from  the  beginning,  and  that  the  same  is  probably 
true  with  competition  and  quality.  Because  at  some  point  in  time 
to  maintain  a  level  of  quality,  you  eliminate  competition  if  all  qual- 
ity comes  up  to  a  certain  level. 

Competition  also  csui  improve  quality,  depending  on  how  it  is 
done.  But,  for  instance,  we  have  opposed  on  many  occasions  com- 
petitive bidding  for  medical  services  on  Medicaid  and  now  there  are 
so  many  examples  fraudulent  conduct,  that  is  how  the  pap  smear 
started.  It  was  all  on  a  competitive  bidding  basis  that  was  forced 
down  below  what  the  system  would  take. 

So  I  guess  our  concern  is,  we  are  not  asking  for  an  exemption 
from  the  antitrust  laws.  We  are  asking  for  understanding  and  con- 
sistency, but  we  do  not  believe  that  all  of  these  accountable  health 
services  have  to  be  the  same.  There  should  be  competition  in  de- 
sign, implementation.  And  we  also  do  not  feel  they  should  be  all 
big  business. 

Now  it  is  all  well  and  good  to  have  the  finest  or  one  of  the  finest 
medical  centers  in  the  world  in  your  State.  I  agree  with  that.  We 
send  a  lot  of  our  patients  up  to  the  Mayo  Clinic.  And  those  doctors 
all  work  together  so  they  have  no  antitrust  problem. 

But  our  physicians  in  western  Nebraska  who  are  present  in  twos 
and  threes  and  fours  also  have  some  joint  interest  on  how  the 
health  of  Nebraska  comes  down  and  we  need  some  opportunity  for 
the  small  practitioners  to  work  together  to  do  the  same  thing. 
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I  guess  that  is  what  we  are  asking  for.  If  we  are  going  to  have 
competition,  leave  flexibility  within  the  system. 

Mr.  Pawlowski.  I  think  that  is  the  key  point.  The  American 
Hospital  Association  and  the  West  Virginia  Hospitgd  Association 
talk  about  provider  care  networks  as  community  based.  There  is 
room  for  multiple  networks.  There  does  not  have  to  be  only  one. 

But  what  is  happening  now  is  the  fear  of  antitrust.  The  percep- 
tion is  forbidding  people  from  getting  together  to  talk  about  it.  You 
really  need  the  leadership,  the  creativity,  the  ability  to  find  two, 
three,  or  four  providers  to  do  whatever  it  takes. 

So  I  think  we  are  impeding  ourselves.  We  are  getting  dichotomy 
and  different  messages  here.  Yes,  work  together.  Yes,  collaborate. 
But  if  you  do,  you  may  be  subject  to  antitrust.  So  you  have  to  find 
that  balance  in  between. 

Dr.  Malone.  In  nursing  it  is  kind  of  different.  We  want  to  make 
sure  we  are  among  the  groups  that  are  consulted.  We  want  to 
make  sure  that  we  are  there  to  provide  services.  The  system  that 
we  have  been  living  with  has  been  one  in  which  we  have  had  to 
fight  for  space,  even  though  all  the  data  that  comes  in  shows  that 
we  give  good  care  and  that  we  are  there  in  locations  where  other 
people  are  not.  We  are  in  the  rural  areas. 

Ajnd  we  work  in  the  inner  cities.  Whether  you  are  talking  about 
major  urban  areas  or  rural  areas,  nurses  are  there.  But  we  do  not 
always  have  access  and  we  find  that  the  system  is  organized  in  a 
way,  historically  and  philosophically,  that  excludes  nursing.  To 
allow  us  the  opportunity  to  practice  to  the  full  scope  is  what  we  are 
really  about. 

So  we  are  asking  for  protection  with  the  antitrust  legislation,  be- 
cause that  has  been  a  primary  way  that  we  have  been  able  to  fight 
this  battle.  It  has  been  an  uphill  battle  for  nursing.  We  look  at  the 
reformed  health  care  system  and  we  say  we  will  get  a  chance  to 
deliver  the  care  to  the  people.  When  it  is  said  that  it  must  be  more 
cost  effective,  nursing  is  there.  When  it  is  said  that  it  must  be  de- 
livered in  a  quality  way,  nursing  is  there. 

We  want  to  ensure  that  we  have  the  opportunity.  It  has  been 
very  difficult  to  make  sure  that  nurses  have  the  opportunity  to 
practice. 

Senator  Rockefeller.  Let  me  ask  what  I  consider  to  be  a  really 
crucial  question  here.  And  that  is,  if  the  President  decides  to  say 
to  the  provider  community,  physicians,  hospital  folks,  pharma- 
ceutical companies,  perhaps  insurance  companies,  we  will  see,  that 
we  are  going  to  let  you,  the  provider  community,  self-cost  contain. 
We  have  to  reduce  the  cost  of  health  care  dramatically. 

But  let's  say  that  we  are  not  going  to  take  the  regulatory  ap- 
proach, which  we  could  do,  and  not  set  rates,  and  not  set  prices. 
But  say  to  the  provider  community,  you  go  gihead  and  do  it.  Let's 
see  how  well  you  can  do  it.  You  said  you  can  do  it.  Let's  see. 

Now  how  are  you  going  to  go  about  doing  that  as  you  individ- 
ually see  it  without  invoking  somebody  coming  up  against  you  say- 
ing, you  are  breaking  antitrust  law?  I  will  start  with  you. 

Dr.  SCHENKEN.  Mr.  Chairman,  it  is  not  going  to  be  possible.  For 
example,  again,  take  Nebraska.  We  have  an  aging  population.  We 
are  the  fifth  oldest  state  in  the  Union.  We  cannot  get  together  and 
decide  how  much  we  are  going  to  allocate  to  rural  care  in  Ne- 
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braska,  the  best  health  care  is  transportation  in  order  to  get  the 
really  sick  people  transported  to  Omaha,  to  Lincoln,  to  Sconts 
Bluff. 

So  we  are  going  to  have  to  make  a  decision  as  to  whether  we  al- 
locate it  to  infants  and  children,  neonatal.  All  those  decisions  are 
going  to  be  made  by  small  groups  of  doctors  over  a  huge  State.  We 
are  76,000  square  miles.  That  is  basically  what  we  are  saying,  that 
if  we  are  going  to  respond  to  that  and  many  other  questions,  the 
doctors  are  going  to  have  to  talk  together,  both  for  personal  medi- 
cal goals,  but  also  for  community  medical  goals. 

I  think  we  heard  quite  clearly  the  problem  elucidated  that  came 
from  West  Virginia. 

Senator  Rockefeller.  Well,  Gene  Pawlowski,  let  me  ask  you, 
not  just  the  West  Virginia  State  health  care  plan,  but  supposing 
Federal  legislation  suddenly  says  to  the  hospital  community,  the 
entire  cost  of  health  care  cannot  increase  next  year  by  more  than 
X  amount  of  dollars. 

Now  the  hospital  community,  the  physician  community,  the 
pharmaceutical  community,  the  provider  community,  you  all  decide 
how  you  are  going  to  do  it.  We  will  give  you  a  chance  to  do  it.  You 
said  you  can  do  it,  let's  see  if  you  can  do  it.  How  would  you  possible 
go  about  it  without  violating  antitrust  laws? 

Mr.  Pawlowski.  Senator,  the  best  example  I  can  give  you  is  our 
task  force  on  system  reform.  Being  a  State  task  force  we  did  have 
protection.  We  had  four  Chairmen,  community  leaders,  medical 
staff,  and  nurses  come  together  and  talk.  You  would  be  surprised 
how  many  people  recognized  that  there  are  inefficiencies  in  the  sys- 
tem. 

The  freedom  of  talking  and  working  together  in  a  protected  envi- 
ronment showed.  And  if  you  read  the  report  Dr.  Rosenberg  pre- 
pared, that  is  clear.  Okay?  You  need  to  have  antitrust  protection. 

If  providers  perceive  that  they  are  going  to  be  attacked  by  an- 
other hospital,  by  a  disenchanted  doctor,  or  by  some  other  dis- 
enchanted person  who  is  not  part  of  the  arrangement,  then  you  are 
not  going  to  have  the  openness  and  freedom  necessary. 

So  I  think  the  key  is  to  give  the  people  some  protection  so  they 
can  open  up  and  say,  for  example,  50  percent  or  40  percent  OB  uti- 
lization in  two  hospitals  is  not  the  most  efficient  way  of  providing 
care.  Let's  combine  and  have  an  80  percent  utilization. 

We  can  improve  efficiency.  We  can  improve  effectiveness  and  re- 
duce cost.  But,  you  have  to  have  antitrust  protection.  If  you  do  not, 
then  you  are  going  to  have  people  like  myself  and  others  look  at 
the  interests  of  their  organizations.  The  mindset  right  now  with 
competition  requires  my  priority,  unfortunately,  to  be  maximization 
of  my  institution's  position  in  the  market. 

If  I  can  change  my  mindset  and  say  that  my  priority  is  not  Blue- 
field  Regional  Medical  Center,  but  the  good  of  the  community,  and 
then  ask  how  we  attack  the  health  care  problem,  we  can  achieve 
better  health  care  delivery.  We  need  to  get  the  mindset  changed. 

Senator  Rockefeller.  Well,  it  will  be  changed.  It  will  have  to 
be  different. 

Mr.  Pawlowski.  Right. 

Senator  ROCKEFELLER.  Because  we  will  not  be  saying  to  you  in 
Bluefield,  West  Virginia,  at  your  particular  hospital  that  you  have 
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to  reduce  your  cost  of  health  care  by  X  amount  of  dollars.  We  are 
going  to  be  saying  to  hospitals  and  to  health  care  all  across  Amer- 
ica— hospitals,  physicians,  pharmaceuticals  and  others — you  can 
spend  no  more  in  the  aggregate  on  health  care  as  a  nation  next 
year  than  X  amount  of  dollars. 

So  you  cannot  just  do  it  individusdly.  You  have  to  do  it  in  collabo- 
ration with  others  or  else  it  will  be  a  totally  raindom  and  absurd 
procedure,  I  would  think. 

Mr.  Pawlowski.  That  is  the  difficulty  we  are  having.  That  is 
why  we  are  sajdng  the  two  messages  conflict — collaborate,  work  to- 
gether, reduce  costs,  improve  access,  improve  quality.  But  at  the 
same  time,  watch  out  for  the  antitrust  regulatory  people.  You  al- 
ways have  to  be  on  guard. 

You  cannot  even  talk  about  collaboration  if  you  are  always  in 
fear  of  something  happening  on  antitrust  issues. 

Dr.  Malone.  Mr.  Chairman? 

Senator  Rockefeller.  Let  me  ask  Mr.  Hansen  for  a  second.  Ex- 
cuse me.  Dr.  Malone. 

Dr.  Malone.  Sure. 

Senator  Rockefeller.  Your  views  now  differ  a  little  bit,  I  would 
suspect. 

Mr.  Hansen.  I  think  I  am  looking  at  this  from  the  other  end  of 
the  spectrum,  yes.  Because  I  do  not  think  that  the  managed  care 
industry  would  be  fazed  by  what  you  are  proposing  if  we  are  told 
that  there  is  going  to  be  a  cap  on  budgets  and  where  organizations 
have  prospectively  budgeted  for  the  health  care  needs  of  the  people 
that  they  care  for.  Then  you  have  established  what  the  budget 
shall  be  and  then  we  go  and  negotiate  with  providers,  physicians, 
yes,  nurses  and  other  providers  to  provide  the  care  that  we  need 
within  that  budget. 

I  do  not  think  that  we  have  this  problem  of  collective  collabora- 
tion. 

Senator  Rockefeller.  See,  but  that  budget  is  not  a  specific 
budget  to  your  region.  That  budget  is  a  national  budget.  So  you  do 
not  have  the  freedom  to  say,  this  will  not  be  a  problem  for  us  be- 
cause we  could  just  go  to  our  providers. 

We  are  talking  about  a  whole  country's  health  care  system,  vol- 
untarily containing  costs  on  its  own.  So  by  definition,  you  have  to, 
be  a  part  of  the  larger  system  and  arrive  at  cost  containment  deci- 
sions in  a  collaborative  way,  I  would  think. 

Mr.  Hansen.  Well,  you  are  setting  up  a  system  which  almost 
seems  too  burdensome. 

Senator  Rockefeller.  Well,  would  you  prefer  that  we  do  it  them 
by  setting  rates,  by  telling  you  exactly  what  you  are  going  to  have? 

Mr.  Hansen.  You  are  suggesting  perhaps 

Senator  Rockefeller.  Remember  the  Southern  California  Edi- 
son wins  all  the  prizes  on  managed  care.  They  caime  in  and  said 
the  cost  of  our  health  care  is  doubling  every  6  years.  We  want  a 
national  cap  on  expenditures. 

So  I  cannot  assume,  just  because  you  are  in  managed  care,  that 
you  have  the  answers. 

Mr.  Hansen.  No,  that  is  true  under  that  scenario.  We  have  been 
sort  of  coming  around  to  the  thinking  that  these  budgets  are  going 
to  be  perhaps  on  a  State  basis,  which  is  a  little  more  manageable. 
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If  you  are  talking  about  a  national  budget  and  no  other  subdivi- 
sions, such  as  on  a  State  basis,  then  perhaps  GHAA  has  to  get  to- 
gether with  the  American  Hospital  Association,  the  American  Med- 
ical Association,  and  the  700  other  or  more  associations  in  the 
health  care  arena  and  talk  about  how  we  do  that. 

Perhaps  that  would  raise  some  antitrust  issues. 

Senator  Rockefeller.  If  that  were  to  be  the  direction  from  Con- 
gress, would  that,  getting  together  with  all  of  those  groups,  would 
that  be  inappropriate? 

Mr.  Hansen.  If  Congress  directed  that  it  would  be  that  way,  then 
I  think  there  would  be  an  implied  repeal  of  the  antitrust  laws  as 
to  that  activity.  But  if  Congress  is,  you  know,  less  clear  as  to  what 
its  intent  is,  as  to  how  the  result  will  be  achieved,  then  there  could 
possibly  be  a  problem. 

Senator  Rockefeller.  Dr.  Malone? 

Dr.  Malone.  Nursing  is  different.  We  are  right  there  at  the  bed- 
side. We  are  right  there  in  the  community  giving  care  to  the  pa- 
tient. Our  concern  has  been  one  of  access  to  the  patients  and  pa- 
tients' access  to  nursing. 

I  am  like  on  the  Board  of  Trustees  of  a  local  hospital,  and  I  am 
the  first  nurse  that  has  ever  been  on  that  Board.  In  terms  of  the 
groups  that  you  are  talking  about  making  decisions,  they  are  going 
to  eventually  boil  down  to  groups  that  have  made  medical  decisions 
in  the  past,  and  those  groups  are  without  nurses  for  the  most  part. 

One  of  my  concerns  is  to  ensure  there  is  someone  that  has  some 
power  to  say,  that  nursing  is  a  group  that  has  given  quality  cost- 
effective  care  to  patients.  Let  them  be  included.  Watch  our  legisla- 
tion. Make  sure  that  it  does  not  prevent  them  from  practicing. 
Msike  sure  that  there  is  a  level  of  participation. 

Senator  Rockefeller.  But  you  are  not  answering  my  question. 
You  are  promoting  your  agenda. 

Dr.  Malone.  Yes. 

Senator  ROCKEFELLER.  And  I  am  happy  for  you  to  do  that,  but 
you  are  not  answering  my  question. 

Dr.  Malone.  I  think  the  system  must  begin  on  the  local  level. 
I  think,  yes,  it  is  a  national  problem,  but  you  have  to  build  the  in- 
frastructure from  the  bottom  up.  You  cannot  start  at  the  top  with- 
out making  sure  that  community-based  care  is  being  delivered  cost 
effectively. 

I  believe  all  of  us  are  going  to  have  to  begin  by  ensuring  that  the 
care  we  deliver  in  our  communities,  the  kind  of  decisions  we  make, 
are  ones  where  the  providers  who  give  the  most  cost  effective  care 
and  are  qualified  are  accessible  to  the  public. 

Senator  Rockefeller.  But,  you  see,  you  are  not  answering  my 
question  at  all.  Dr.  Malone.  My  question  is,  in  the  interim  period 
of  years — I  do  not  reject  what  you  are  saying — but  in  the  interim 
period  of  time,  whether  it  is  a  year,  2  years  or  whatever,  while  we 
are  containing  costs  and  at  the  same  time  gradually  building  the 
architecture  of  health  care  reform  in  the  new  system,  we  will  be 
saying  to  health  care  providers,  how  are  you  going  to  do  this  on  a 
voluntary  basis. 

My  question  is,  how  would  you  go  about  doing  that? 

Dr.  Malone.  Well,  I  do  not  see  why  we  could  not  get  together 
and  do  that.  I  do  not  see  why  the  American  Nurses  Association,  the 


57 

American  Medical  Association,  all  the  folks  here  at  the  table  could 
not  sit  down  and  at  least  begin  to  talk  about  problem  solving. 

I  would  think  that  that  would  be  a  very  effective  strategy,  sir. 

Senator  Rockefeller.  See,  my  view  is  that  that  would  be  the 
most  effective  strategy.  In  fact,  it  is  the  only  one  that  can  possibly 
work  because  one  of  the  problems  with  the  health  care  system  now 
is  that  medicine  is  split  up  into  so  many  separate  groups  that  do 
not  communicate,  that  do  their  own  work  and  have  their  own  soft- 
ware and  their  own  magazines  they  just  do  not  work  together. 

By  definition,  we  all  suffer  as  a  result  of  that,  particularly  on 
cost,  and  probably  on  care,  too. 

Mr.  Wetzell,  do  you  have  some  thoughts  on  this? 

Mr.  Wetzell.  Well,  it  is  a  little  hard  to  imagine  all  the  players 
with  all  the  regional  variations  sitting  down  together  and  agreeing 
to  a  voluntary  global  budget.  I  suppose  it  is  doable  but  it  would  be 
a  major  task. 

I  have  to  support  what  Dr.  Malone  is  saying.  That  one  of  the  ad- 
vantages of  an  approach  that  involves  global  budgeting  within  a 
system  of  care,  an  integrated  system  of  care,  not  at  a  national  or 
even  a  State  level,  is  it  does  create  incentives  to  use  nursing  more 
effectively.  So  that  does  tie  into  the  antitrust  issue. 

Senator  Rockefeller.  I  am  not  arguing  with  that  at  all. 

Mr.  Wetzell.  I  think  one  of  the  key  issues  that  has  to  be  made 
if  we  are  going  to  have  a  voluntary  global  budgeting  approach  is 
the  issue  of  Federal  reimbursement  policy  and  some  of  the  dysfunc- 
tional pricing  that  creates  in  the  marketplace. 

I  would  urge  the  Senator  and  the  Legislature  and  the  Executive 
Branch  to  consider  government  reimbursement  policy  and  try  to 
put  that  on  a  level  playing  field  with  private  reimbursement.  It  is 
going  to  make  the  task  of  voluntary  global  budgeting  a  lot  easier. 

Right  now  with  all  the  cost  shifting  that  is  going  on  between  the 
public  and  private  sector,  that  just  adds  another  level  of  complexity 
in  how  we  develop  a  voluntary  global  budget.  So  that  would  be  an- 
other piece  that  would  have  to  be  looked  at. 

Senator  Rockefeller.  Yes,  sir? 

Dr.  Schenken.  Mr.  Chairman,  my  answer  to  your  question  was 
a  poor  excuse  of  the  word  global.  That  is,  at  whatever  level  we  are 
going  to  look  at  this  cost  containment.  I  am  looking  at  more  com- 
munity or  State  levels. 

Senator  Rockefeller.  Yes,  whether  it  is  national,  State  or  com- 
munity, it  is  all  the  same  problem. 

Dr.  Schenken.  Yes.  Because  I  would  not  want  to  be  interpreted 
as  putting  off"  the  debate  on  the  global  budget,  which  is  a  much 
more  complicated  issue.  We  have  not  even  discussed  the  issue  of 
expectations  and  the  publics  responsibilities  in  all  these  things. 

But  it  will  be  necessary  for  us,  especially  in  rural  States,  if  we 
are  going  to  do  anything,  locally  or  whatever,  to  have  at  least  clari- 
fication, which  is  what  we  have  asked  for,  not  exemption,  to  many 
of  the  confused  answers  that  you  got  here  earlier  today. 

Senator  Rockefeller.  You  know,  all  the  questions  that  I  have 
plsuined  to  ask  you,  I  have  not  asked  you.  But  I  am  going  to,  but 
not  now.  I  am  going  to  do  it  by  letter.  I  do  not  want  anybody  here 
fainting  from  hunger,  least  of  all  myself. 
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Would  you  allow  me  to  do  that,  to  present  questions  to  each  of 
you  separately,  then  for  you  to  reply  in  writing  within  a  couple  of 
weeks  to  me. 

Dr.  SCHENKEN.  Certainly. 

[The  questions  appear  in  the  appendix.] 

Senator  Rockefeller.  What  I  think  is  that  people  underesti- 
mate the  enormity  of  what  we  are  about  to  go  through.  I  think  we 
all  do.  And  I  think  that,  just  working  with  the  First  Lady,  after 
months  and  months  of  all  of  these  experts,  60  physicians  and  peo- 
ple from  everywhere,  plenty  of  nurses  and  including  one  who  sits 
right  behind  me  who  is  a  Registered  Nurse  and  is  at  all  of  these 
meetings,  that  we  have  no  idea  of  what  we  are  getting  into,  the 
enormity  of  it. 

I  do  not  think  the  health  care  community  is  prepared  for  it,  but 
you  are  going  to  have  to  because  it  is  going  to  happen  before  we 
adjourn  this  year.  Before  Christmas  Day  we  will  pass  in  Congress 
legislation  that  will  cause  an  enormous  amount  of  change  on  the 
part  of  health  care,  on  the  part  of  the  American  consumers,  on  the 
part  of  all  of  us. 

It  is  the  most  massive  legislation  in  history.  We  have  got  to  do 
it  wisely.  I  think  one  of  the  things  that  is  going  to  happen  is  that 
the  health  care  community  is  going  to  have  to  sit  down  together, 
probably  for  the  first  time  in  American  history,  and  talk  about  how 
it  can  make  itself  do  its  work  better,  both  in  terms  of  quality  and 
cost. 

My  experience  with  medical  schools  and  others  is  that  health 
care  professionals  from  the  very  beginning  of  their  training  are  not 
taught  or  allowed  or  encouraged  to  be  together.  They  learn  on  sepa- 
rate tracks.  I  have  seen  that  and  had  medical  students  complain 
to  me  about  that  on  numerous  occasions — medical  students  of  all 
kinds.  I  am  talking  about  public  health  people  as  well  as,  physician 
assistants,  nurse  practitioners  and  nurses  and  physicians  and  ev- 
erybody. 

In  any  event,  this  is  the  start  of  a  very  long  year  and  a  very  im- 
portant year.  You  have  been  extremely  patient,  all  of  you,  ex- 
tremely patient.  Do  not  think  that  because  you  have  not  been  able 
to  say  all  that  you  wanted  to  that  what  you  have  said  is  anything 
less  than  very  important  to  me  and  to  all  of  us  as  this  becomes 
available  to  us. 

I  will  send  you  more  questions  and  I  thank  you  very,  very  much. 

[Whereupon,  at  1:32  p.m.,  the  hearing  was  adjourned.] 
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Additional  Material  Submitted 


Prepared  Statement  of  Ellen  S.  Cooper 

Mr.  Chairman,  I  am  Ellen  Cooper,  Assistant  Attorney  General  and  Chief  of  the 
Antitrust  Division  of  the  Marylana  Attorney  General's  OJRTice.  I  am  also  Chair  of  the 
Health  Care  Working  Group  of  the  National  Association  of  Attorneys  General 
(NAAG).  On  behalf  of  the  Maryland  Antitrust  Division,  I  am  pleased  to  testify  on 
views  of  the  antitrust  implications  of  recent  proposals  to  reform  the  nation's  health 
care  delivery  system. 

At  the  outset,  I  must  state  that  the  views  I  express  are  my  own.  I  do  not  speak 
on  behalf  of  any  Attorney  General  nor  do  I  represent  the  views  of  NAAG  or  any 
of  its  task  forces,  working  groups  or  subcommittees. 

I  have  been  invited  to  comment  on  the  antitrust  impUcations  of  proposals  to  re- 
form the  nation's  health  care  delivery  system.  My  testimony  is  based  upon  three 
ideas: 

1.  The  antitrust  laws  are  flexible  enough  to  accommodate  most  of  the  innovations 
that  are  being  considered  to  restructure  our  health  care  system.  Indeed,  antitrust 

{)rinciples  can  help  to  ensure  that  the  revised  system  functions  at  its  most  efficient 
evel  because  they  encourage  meirket  participants  to  find  more  economical  and  effec- 
tive ways  to  bring  a  wide  range  of  benefits  to  consumers. 

2.  Although  under  some  circumstances  the  antitrust  laws  mav  restrict  the  ability 
of  providers  to  implement  all  of  the  changes  that  a  restructured  health  care  system 
might  require,  any  decision  to  abandon  competitive  principles  should  be  the  decision 
of  the  State  governments,  made  to  effect  State  policy.  That  decision  should  not  be 
confided  to  private  persons. 

3.  The  States  and  State  Attorneys  General  have  a  role  to  play  in  achieving  the 
goals  of  health  care  reform. 

The  goals  of  the  antitrust  laws  are  consistent  with  the  goals  of  the  health  care 
reform  effort.  Through  competition,  the  cornerstone  of  antitrust,  our  nation  seeks 
to  promote  innovation  that  offers  consumers  new  and  better  products  and  services 
at  the  lowest  prices  possible.  Historically,  the  antitrust  laws  have  encouraged  the 
development  of  such  innovative  and  economical  delivery  systems  as  health  mainte- 
nance organizations  ("HMOs")  and  preferred  provider  organizations  ("PPOs").  The 
Federal  Trade  Commission,  for  example,  has  consistently  challenged  the  efforts  of 
traditional  fee-for-service  providers  to  exclude  from  the  marketplace  new  types  of 
competitors,  such  as  HMOs  and  PPOs.^ 

Antitrust  seeks  to  accomplish  the  goals  of  health  care  reform  by  prohibiting  agree- 
ments or  conspiracies  among  competitors  that  artificially  raise  prices  or  that  reduce 
incentives  to  innovate  and  provide  quaUty  products  and  service.  Price-fixing,  bid-rig- 
ging, and  boycotts  are  examples  of  such  anticompetitive  agreements.  Antitrust  also 
prevents  dominant  firms  fi-om  "monopolizing,"  i.e.,  exploiting  their  market  positions 
to  raise  prices  and  to  erect  barriers  that  prevent  new,  lower  cost  providers  fi'om  en- 
tering the  market. 

Antitrust  laws  can  have  a  positive  and  necessary  impact  in  the  context  of  "man- 
aged competition,"  one  of  the  frequently  mentioned  models  for  health  care  reform. 
"Managed  competition"  will  create  health  care  purchasing  groups  which  are  able  to 
use  their  size  and  buying  power  to  get  the  best  care  at  the  best  price  by  selecting 
among  integrated  provider  groups. 


^See.  e.g.,  Eugene  M.  Addison.  M.D.,  111  F.T.C.  339  (1988)  (consent  order);  Medical  Staff  of 
Doctors'  Hospital  of  Prince  George's  County,  110  F.T.C.  476  (1988)  (consent  order). 
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Yet,  there  are  dangers  inherent  in  this  rosy  picture  of  reformed  health  care.  What 
would  happen  if  health  care  providers  responded  to  these  buying  groups  by  banding 
together  and  agreeing,  for  example,  that  appendectomies  would  all  be  provided  at 
the  same  cost  or  at  what  they  deemed  to  be  a  reasonable  cost?  What  would  happen 
if  five  major  groups  of  health  care  providers  agreed  that  each  provider  would  con- 
tract with  one  of  five  buying  groups  so  that  competition  could  be  avoided?  What 
would  happen  if  health  care  providers  agreed  that  they  would  not  utilize  certain 
new  procedures  or  treatments  unless  all  the  providers  agreed?  What  would  be  the 
impact  of  a  collective  decision  by  health  care  specialists  in  a  community  not  to  affili- 
ate with  a  hospital  or  provider  group  that  offered  lower  cost  services  provided  by 
nurse-midwives  or  nurse-anesthetists?  The  answer  is  that  in  each  case  the  buying 
group  would  be  able  to  purchase  health  care  only  at  an  artificially  inflated  price. 
Moreover,  since  there  is  no  pressure  to  offer  innovative  care  in  these  examples,  buy- 
ing groups  will  not  necessarily  be  able  to  purchase  the  best  quality  health  care. 

The  antitrust  laws  would  make  each  of  these  agreements  among  providers  illegal. 
Indeed,  federal  antitrust  enforcers  have  already  prosecuted  practices  that  could 
interfere  with  health  care  reform.  For  example,  in  1991,  the  Federal  Trade  Commis- 
sion prevented  23  obstetrician/gynecologists  from  forming  a  group  to  negotiate  with 
third  party  payors.^  The  avowed  purpose  of  the  group  was  to  fix  the  fees  charged 
to  third  party  payors  and  otherwise  restrain  competition  among  OB/GYNs  in  the 
Jacksonville,  Florida  area. 

Also,  34  States  including  Maryland,  working  in  tandem  with  the  Federal  Trade 
Commission,  sued  a  pharmaceutical  company  for  requiring  that  patients  using  its 
medication  receive  blood  monitoring  services  from  one  designated  source.  In  a  1992 
settlement  applicable  to  all  50  States,  this  anticompetitive  practice  was  enjoined.^ 
This  practice,  if  unchecked,  would  have  prevented  all  provider  groups  in  a  "managed 
competition  setting"  from  even  offering  lower  cost  blood  monitoring  services  to  buyer 
groups. 

Finally,  the  State  of  Maryland  recently  settled  a  case  alleging  that  approximately 
85  per  cent  of  independent  pharmacies  in  the  Baltimore  area  had  agreed  to  elimi- 
nate discounts  on  the  copayments  for  prescription  drugs,  thereby  raising  consumers' 
health  care  costs."* 

I  am  aware  of  the  concern  that  antitrust  law  might  not  allow  all  of  the  innova- 
tions under  consideration.  For  example,  a  proposal  to  create  networks  of  health  care 
providers  may  impact  rural  areas  differently  than  urban  areas.  Rural  markets  fre- 
quently lack  the  availability  of  health  care,  much  less  the  availability  of  competitive 
alternatives.  One  example  of  an  innovation  in  rural  health  care  is  the  creation  of 
"satellite"  treatment  centers  that  would  improve  access  to  primary  health  care  in 
rural  communities.  Congress  established  the  Essential  Access  Community  Hospital 
Program  as  part  of  the  Omnibus  Budget  Reconciliation  Act  of  1989.  Now  a  pilot  pro- 
gram in  seven  States,^  the  EACH  program  was  designed  to  assure  the  availability 
of  essential  services  in  rural  areas.  The  program  creates  a  "downsized"  limited-serv- 
ice hospital  called  a  Rural  Primary  Care  Hospital  which  must  establish  a  network 
with  a  supporting  EACH  facility.  Participating  States  will  establish  a  rural  health 
plan,  and  approve  facilities'  applications  for  designation  as  an  "EACH"  or  "RPCH" 
within  a  network  if  they  are  consistent  with  the  rural  health  plan. 

Although  this  proposal  can  allow  providers  who  are  normally  in  competition  to  co- 
operate and  form  agreements,  the  antitrust  laws  are  not  an  obstacle.  The  antitrust 
laws  do  not  seek  to  stifle  collective  efforts  necessary  to  bring  forth  new  products  or 
services.  To  understand  this  proposition,  it  is  necessary  to  focus  briefly  on  a  particu- 
lar area  of  antitrust  analysis — joint  ventures. 

Joint  ventures,  even  joint  ventures  containing  agreements  among  competitors  that 
might  be  unlawful  under  other  circumstances  may  be  lawful  if  the  pooling  of  re- 
sources, integration  of  functions  and  other  cooperative  aspects  of  the  venture  result 
in  the  introduction  of  a  new  product  that  would  not  have  occurred  absent  the  joint 
venture.  One  recent  example  is  the  cooperation  among  physicians  necessary  to  form 
PPOs.  Federal  enforcement  agencies  have  frequently  approved  as  procompetitive 
PPOs  that  are  controlled  by  fully  integrated  entities.^ 


^Southbank  IPA,  Inc.  5  Trade  Reg.  Rep.  (CCH)  ^23,  065  (1931)  (consent  decree). 

^In  re  Clozapine  Antitrust  Litigation,  MDL  Docket  No.  874  (N.D.  III). 

'^Maryland  ex  rel.  Curran  v.  Prescription  Network  of  Maryland,  Inc.  No.  JH-90-2425  (D.  Md., 
filed  Sept.  17,  1990);  Maryland  ex  rel.  Curran  v.  Giant  Food.  Inc.,  No.  JH-90-2428  (D.  Md.,  filed 
Sept.  17,  1990). 

*  (California,  Colorado,  Kansas,  New  York,  North  Carolina,  South  Dakota  and  West  Virginia) 

^See  e.g..  Department  of  Justice  Business  Review  Letter  dated  September  21,  1983;  Federal 
Trade  Commission  letter  dated  June  22,  1983. 
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State  Attorneys  General  have  demonstrated  a  willingness  to  permit  collaborative 
ventures  necessary  to  enhance  medical  services  provided  that  checks  and  balances 
are  established  to  preserve  competition  to  the  greatest  extent  possible.  For  example, 
the  Attorney  General  of  Maine  recently  permitted  a  merger  of  anesthesiologists,  de- 
spite antitrust  concerns,  on  the  condition  that  certain  future  forms  of  conduct  that 
might  have  anticompetitive  consequences  be  subject  to  review  by  the  Attorney  Gen- 
eral of  Maine. ^  Similarly,  the  Attorney  General  of  Minnesota  entered  into  a  consent 
agreement  that  provisionally  permitted  a  hospital  merger  to  proceed.  The  settlement 
provided  that  the  Commissioner  of  Health  could  require  dissolution  if  it  found  that 
the  merger  did  not  result  in  lower  health  care  costs  or  greater  access  to  quality  of 
care  than  a  competitive  market  could  provide.^ 

I  cannot  claim,  of  course,  that  the  antitrust  laws  will  permit  every  joint  venture 
or  every  instance  where  health  care  providers  might  wish  to  collaborate.  For  this 
reason,  some  health  care  providers  argue  that  they  need  an  exemption  from  the 
antitrust  laws.  They  would  then  be  free  to  collaborate  to  eliminate  excess  capacity, 
reduce  costs  and  allocate  health  care  assets.  However  well-intentioned  these  provid- 
ers may  be,  the  fact  is  that  they  are  caught  between  conflicting  interests.  Like  all 
people  in  business,  health  care  providers  are  understandably  driven  by  the  need  to 
Keep  patients  coming  to  them  and  to  act  in  a  manner  that  brings  them  the  greatest 
revenue  flow.  I  fear  that  these  normal  and  lawful  motivations  would  interfere  with 
and  perhaps  hinder  the  realization  of  the  altruistic  motives  that  lie  at  the  heart  of 
the  health  care  reform  process. 

State  government,  not  the  private  sector,  should  be  vested  with  the  power  to  de- 
termine whether  and  when  the  antitrust  laws  ought  to  stand  aside  to  permit  col- 
laboration. After  all.  State  governments  are  responsible  for  the  welfare  of  all  their 
citizens,  both  consumers  and  corporate.  State  officials  eire  elected  and,  as  such,  may 
be  held  accountable  by  the  citizens  of  their  States. 

Current  antitrust  law  provides  the  States  with  a  long  established  mechanism  for 
superseding  the  antitrust  laws  when  necessary:  the  State  action  immunity  doctrine. 
Under  this  doctrine,  federal  law  allows  States  to  exempt  particular  conduct  from 
antitrust  scrutiny  by  substituting  regulation  for  competition. 

As  an  initial  matter,  actions  of  the  State  itself  are  not  subject  to  the  Sherman 
Act.^  The  State  action  immunity  doctrine  further  exempts  from  antitrust  scrutiny 
those  activities  which  are  undertaken  in  the  implementation  of  state  policy,  pro- 
vided that  the  policy  is  clearly  articulated  and  the  actions  taken  aire  actively  super- 
vised by  the  state.  The  two-prong  test  for  State  action  immunity  requires  that  the 
anticompetitive  actions  of  private  parties  be  taken  (1)  pursuant  to  clearly  articu- 
lated and  affirmatively  expressed  policy  by  the  State  to  supplant  competition  with 
regulation;  and  (2)  subject  to  active  State  supervision. ^°  Anticompetitive  actions  of 
private  parties  must  be  authorized  by  the  State  but  not  necessarily  compelled.  ^^ 
Further,  they  must  be  reasonably  foreseeable,  given  that  authority.'^  Finally,  the 
State  must  actually  have  and  exercise  ultimate  control  over  private  anticompetitive 
activities  in  a  manner  sufficient  to  make  the  activity  the  product  of  deliberate  State 
intervention.^^ 

Recent  legislative  initiatives  by  three  States,  Maine,  Montana  and  Washington, 
demonstrate  that  States  are  able  and  willing  to  undertake  the  hard  work  of  scruti- 
nizing proposals  to  determine  if  their  citizens'  need  for  health  care  alternatives 
ought  to  supersede  the  important  role  of  competition  in  our  economic  system. 

Maine's  recent  legislation,  known  as  the  Hospital  Cooperation  Act,  22  M.R.S. 
§1881  et  seq.  permits  a  hospital  to  negotiate  and  enter  into  cooperative  agreements 
with  other  hospitals  in  the  State  if  the  likely  benefits  resulting  from  the  agreements 
outweigh  any  disadvantages  attributable  to  a  reduction  in  competition  that  may  re- 
sult from  the  agreements.  The  Maine  Attorney  General  is  given  the  responsibility 
for  monitoring  the  effects  on  competition  of  such  cooperative  agreements  and  enjoin- 
ing their  operation  if  the  benefits  do  not  outweigh  the  disadvantages  stemming  from 
reduction  in  competition.  The  Maine  legislature  found  that  while  hospitals  are  in 
the  best  position  to  identify  and  structure  voluntary  cooperative  arrangements  that 
enhance  quality  of  care,  improve  access  and  achieve  cost-efficiency  1  regulatory  and 
judicial  oversight  of  those  arrangements  is  necessary  to  ensure  that  the  benefits  out- 


'' State  of  Maine  v.  Mid  Coast  Anesthesia  P.A.,  1991-2  Trade  Cas.  (CCH)  1169,  683  (Me.  super. 
Ct.  1992). 
^Minnesota  v.  Health  One  Corp.,  Cir.  No.  3-92-419  (D.  Minn,  filed  June  22,  1992). 
^Parker  v.  Brown,  317  U.S.  341  (1943). 

^° California  Retail  Liquor  Dealers  Association  v.  Midcal  Aluminum,  445  U.S.  97  (1980). 
^^ Southern  Motor  Carriers  Rate  Conference  v.  United  States,  471  U.S.  48  (1985). 
^"^Town  ofHallie  v.  City  of  Eau  Claire,  471  U.S.  34  (1985). 
"Federal  Trade  Commission  v.  Ticor  Title  Insurance,  112  S.  Ct.  2169  (1992). 
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weigh  the  negative  effects  of  restraining  competition  in  the  market  for  health  care 
services.  Montana's  recently  proposed  legislation  is  substantively  similar  to  Maine's. 

Washington's  recent  legislation  exempts  from  State  antitrust  laws  and  provides 
state  action  immunity  from  federal  antitrust  laws,  activities  in  the  health  care  in- 
dustry taken  in  furtherance  of  the  statutes  designed  to  reform  health  care  by  way 
of  managed  competition.  A  list  of  exceptions  to  the  general  rule  of  exemption  in- 
cludes certain  per  se  violations  of  State  and  federal  law.  The  Washington  Attorney 
General  is  given  the  responsibility,  together  with  the  insurance  commissioner,  of  pe- 
riodically analyzing  the  market  power  of  certified  health  plans  under  the  new  law. 

The  legislation  gives  the  Washington  Attorney  General  additional  oversight  du- 
ties. Together  with  the  health  services  commission,  the  Attorney  General  monitors 
conduct  authorized  under  the  health  care  reform  legislation  to  determine  whether 
a  more  competitive  alternative  is  practical.  Both  must  ensure  that  the  benefits  of 
collaboration  continue  to  outweigh  any  disadvantages  resulting  from  a  reduction  in 
competition.  ,     ,    ,  ,  , 

In  conclusion,  as  a  State  antitrust  enforcer,  I  strongly  believe  that  antitrust  law 
and  principles  should  have  an  important  place  in  the  evolving  American  health  care 
system.  I  also  believe  that  State  governments  should  be  given  primary  responsibility 
for  reconciling  differences  between  antitrust  policy  and  the  needs  of  our  new  health 
care  system.  The  States  have  demonstrated  their  capability  to  handle  this  job 
through  the  innovative  legislative  initiatives  they  have  undertaken  and  the  sen- 
sitive and  public-spirited  way  in  which  State  Attorneys  General  have  enforced  the 
antitrust  laws  as  they  apply  to  our  health  care  system. 

Responses  of  Ms.  Cooper  to  Questions  Submitted  by  Senator  Rockefeller 

Question  No.  1.  State  action  immunity  is  one  way  for  an  organization  to  be  pro- 
tected from  antitrust  enforcement.  Please  give  a  current  example  of  state  action  im- 
munity related  to  health  care? 

Answer.  A  current  example  of  state  action  immunity  related  to  health  care  arises 
in  the  State  of  Maryland.  The  Maryland  Antitrust  Act,  Md.  Com.  Law  Code  Ann. 
§11-203  (13),  exempts  from  state  antitrust  law  the  activity  of 

A  hospital  ...  in  the  course  of  a  merger  or  consolidation  or  the  joint  own- 
ership and  operation  of  major  medical  equipment,  to  the  extent  that  the  ac- 
tivity is  approved  by  the  Health  Resources  Planning  Commission  under 
§19-123  of  the  Health-General  Article. 

Moreover,  §19-123  has  provided  hospitals  with  state  action  immunity  from  federal 
antitrust  liability  since  1985  because  it  clearly  articulates  an  intent  to  supplant 
"free  economic  competition"  with  the  regulatory  oversight  of  the  Health  Resources 
Planning  Commission,  and  has  resulted  in  actual,  ongoing  state  supervision  of  the 
joint  activity  specified. 

Question  No.  2.  Some  might  call  the  Maryland  hospital  payment  schedule  an  ex- 
ample of  'price-fixing.'  We  both  know  that  Maryland's  all-payor  system  is  protected 
by  state  action  immunity.  Speculate  what  would  happen  if  all  the  hospitals  in  major 
metropolitan  region  decided  to  set  prices  outside  of  state  government,  that  is  volun- 
tarily create  their  own  all-payor  system. 

Answer.  If  all  of  the  hospitals  in  a  major  metropolitan  region  decided  to  set  prices 
outside  of  state  government  authorization  and  supervision,  they  would  almost  cer- 
tainly be  engaged  in  illegal  price  fixing  in  violation  of  state  and  federal  antitrust 
laws.  Under  the  antitrust  laws  competitors  may  not  enter  into  agreements  to  set 
prices,  a  range  of  prices,  price  ceilings  or  specific  elements  of  price.  If  hospitals  were 
permitted  to  create  their  own,  private  "all-payor"  system  beyond  public  scrutiny, 
they  would  have  no  incentive  to  oecome  more  efficient  or  to  lower  prices  to  competi- 
tive levels.  Even  if  the  price  set  in  this  manner  generally  appeared  to  be  "fair,'  the 
fixed  price  would  likely  afford  the  least  efficient  hospital  a  return  comparable  to 
that  of  the  most  efficient  hospital.  Thus,  at  best,  consumers  would  continue  to  bear 
the  cost  of  inefficient  operation.  At  worst,  hospitals  could  set  prices  at  artificially 
high  levels. 

Question  No.  3.  Given  the  successful  cost-containment  of  the  Maryland  all-payor 
system,  would  other  regions  wishing  to  duplicate  your  experience  have  to  work 
through  state  government  to  avoid  antitrust  litigation? 

Answer.  If  an  all-payer  system  like  Maryland's  were  to  be  adopted  in  other  re- 
gions of  the  country,  each  region  would  have  to  set  up  a  system  of  governmental 
review.  This  would  be  necessary  not  only  to  avoid  antitrust  litigation,  but  also  to 
assure  that  the  all-payer  system  comported  with  the  public  interest. 

Maryland's  experience  highlights  the  contribution  states  can  make  to  cost  contain- 
ment. According  to  the  Maryland  Health  Services  Cost  Review  Commission,  the 
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state  agency  that  sets  hospital  rates  in  Maryland,  in  1992,  for  the  seventeenth  con- 
secutive year,  the  cost  of  a  hospital  admission  in  Maryland  rose  3.77%,  a  rate  below 
the  national  average  of  8.44%.  In  1976,  the  cost  of  an  admission  in  Maryland  was 
more  than  25%  above  the  national  average;  in  1992,  the  cost  per  admission  was  14% 
below  the  national  average.  The  Commission  believes  that  its  success  in  slowing  the 
annual  increase  in  hospital  costs  is  a  result  of  hospitals  responding  to  the  incentives 
of  the  Maryland  rate  setting  system  to  become  more  efficient.  The  rate  setting  sys- 
tem used  in  Maryland  takes  a  quasi-public  utility  approach  in  which  rates  are  set 
for  each  hospital  department  based  upon  reasonable  costs,  and  are  later  adjusted 
for  such  items  as  levels  of  uncompensated  care,  inflation,  volume  changes  and  pro- 
ductivity. Institutions  that  increase  productivity  or  otherwise  lower  costs  are  re- 
warded under  this  system. 

Question  No.  4.  In  the  context  of  national  health  reform,  are  there  any  lessons 
you  can  provide  from  your  experience  in  Maryland? 

Answer.  In  our  experience,  most  mergers,  consolidations,  joint  ventures  and  other 
collaborative  agreements  occur  within  local  health  care  markets.  National  health 
care  reform  must  be  flexible  enough  to  accommodate  differences  among  states  and 
local  markets  within  states.  National  health  care  reform  should  also  acknowledge 
that  state  attorneys  general  have  the  primary  and  initial  enforcement  responsibility 
over  local  antitrust  matters  as  well  as  over  issues  relating  to  compliance  with  state 
regulations  in  states  having  comprehensive  health  care  plans. 

Responses  of  Ms.  Cooper  to  Questions  Submitted  by  Senator  Hatch 

Question  No.  1.  A  number  of  states  have  enacted  antitrust  waiver  systems  for  col- 
laborative arrangements  among  health  care  providers,  primarily  hospitals,  without 
global  budgets  or  other  more  regulatory  systems.  I  realize  that  there  has  not  yet 
been  a  very  long  record  to  judge  the  success  of  these  systems,  but  any  light  they 
might  shed  on  the  national  debate  would  be  helpful. 

— To  the  extent  you  can  comment,  what  has  been  the  experience  of  states  like 
Maine,  Ohio,  and  others  which  have  enacted  these  waiver  systems? 

— Have  costs  to  consumers  increased  or  decreased? 

— Has  access  increased  or  decreased? 

— Have  there  been  any  noticeable  diflFerences  to  patients,  and  if  so,  are  they  more 
or  less  satisfied  with  the  collaborative  arrangements? 

— Have  the  waiver  systems  proved  administrable  by  the  states  and  unduly  bur- 
densome on  providers? 

— Have  the  waiver  systems  satisfactorily  alleviated  the  perceived  antitrust  risks 
providers  face? 

Answer.  In  1992,  Maine,  Minnesota,  Ohio  and  Wisconsin  enacted  antitrust  legisla- 
tion exempting  collaborative  arrangements  among  health  care  providers.  In  Min- 
nesota and  Ohio  the  exemptions  are  dependent  upon  review  by  state  agencies  that 
have  not  as  yet  promulgated  final  regulations.  Without  a  regulatory  framework, 
these  state  agencies  cannot  review  and  approve  or  disapprove  proposed  collabora- 
tions. 

In  Wisconsin  under  the  Health  Care  Cooperative  Agreements  Act,  the  pertinent 
state  agency  was  not  required  to  promulgate  regulations,  nor  was  the  agency  staffed 
or  funded.  Although  recently  there  have  been  numerous  plans  involving  mergers 
and  other  forms  of  collaboration  in  Wisconsin,  none  of  these  plans  has  been  submit- 
ted for  state  review.  It  appears  that  health  care  providers  in  Wisconsin  are  able  to 
deal  with  the  risk  of  antitrust  review  without  invoking  whatever  protection  the  Wis- 
consin Hospital  Collaboration  Act  might  provide. 

The  Maine  Hospital  Cooperation  Act  of  1992  has  been  effective  for  nine  months. 
During  that  time  only  one  plan  has  been  submitted  for  review.  This  does  not  provide 
sufficient  information  from  which  to  determine  whether  the  statute  will  have  a  posi- 
tive impact  on  price,  access,  or  patient  satisfaction. 

Question  No.  2.  How  does  the  system  compare  to  other  systems  such  as  those  in 
Maryland  or  Minnesota  which  include  more  regulatory  structures  in  terms  of  cost- 
savings,  patient  satisfaction,  and  provider  satisfaction? 

Answer.  One  important  difference  between  many  of  the  "waiver"  systems  and 
Maryland's  all-payer,  rate-setting  system  is  that  Maryland's  system  is  mandatory. 
Under  the  Ohio  legislation,  for  example,  hospitals,  acting  through  their  boards  of 
directors  or  boards  of  trustees,  may  submit  a  request  for  approval  of  cooperative  ac- 
tion to  the  Ohio  Director  of  Health.  The  Director  of  Health  must  determine  whether 
the  action  is  likely  to  reduce  health  care  costs  for  consumers;  improve  access  to 
health  care  services;  or  improve  the  quality  of  patient  care.  Further,  under  the  Ohio 
law  the  benefits  resulting  from  the  cooperative  agreement  must  be  likely  to  out- 
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weigh  the  disadvantages  attributable  to  any  reduction  in  competition.  The  Attorney 
General  then  reviews  the  request  to  ensure  that  its  implementation  will  not  result 
in  price-fixing  or  predatory  pricing.  An  order  approving  the  cooperative  agreement 
provides  antitrust  immunity  from  state  law.  If  hospitals  do  not  submit  agreements 
to  the  state  for  approval,  they  are  subject  to  antitrust  liability  on  the  same  basis 
as  if  there  were  no  legislation.  Many  hospitals  may  choose  to  avoid  having  to  file 
implementation  plans  and  submitting  to  tne  jurisdiction  of  the  Director  of  Health, 
particularly  since  a  lairge  number  of  cooperative  agreements  are  procompetitive  and 
would  not  subject  the  participants  to  antitrust  liability. 

Question  No.  3.  You  mentioned  the  state  action  immunity  doctrine  as  a  way  for 
states  to  shield  health  care  providers  from  antitrust  risk.  Is  it  not  the  case  that 
state  action  immunity  can  only  be  invoked  as  a  defense  in  costly  litigation  which 
threatens  treble  damages. 

— Many  providers  suggest  to  me  that  the  risks  and  costs  of  litigation  are  a  major 
concern  to  them,  not  just  the  possibility  of  eventually  winning.  While  the  state 
action  doctrine  may  provide  some  comfort  to  providers,  is  it  no  rather  cold  com- 
fort? 

Answer.  When  health  care  providers  act  pursuant  to  clearly  articulated  and  af- 
firmatively expressed  state  policy,  and  their  actions  are  actively  supervised  by  a 
state  agency,  as  the  state  action  doctrine  requires,  they  are  unlikely  to  be  threat- 
ened with  treble  damages  from  an  antitrust  lawsuit.  The  Supreme  Court  has  set 
out  guidance  for  those  relying  upon  state  action  immunity  in  a  number  of  cases 
within  the  past  ten  years.  The  most  recent  case,  decided  just  one  year  ago,  is  FTC 
V.  Ticor  Title  Insurance  Co.,  112  S.  Ct.  2169  (1992).  In  that  case,  the  Court  ex- 
plained the  basis  for  the  dual  requirements  of  the  State  action  doctrine:  "Both  are 
directed  at  ensuring  that  particular  anticompetitive  mechanisms  operate  because  of 
deliberate  and  intended  state  poHcy."  Id.  at  2178.  The  state  action  doctrine  was 
adopted  to  foster  and  preserve  principles  of  federalism.  "Immunity  is  conferred  out 
of  respect  for  ongoing  regulation  by  tne  State,  not  out  of  respect  for  the  economics 
of  price  restraint."  Id.  at  2177. 

In  Maryland,  there  have  been  no  antitrust  challenges  to  hospital  mergers,  consoli- 
dations or  joint  activity  exempted  by  the  state  legislation  enacted  in  1985.  Even  if 
a  lawsuit  were  filed,  state  action  immunity  is  a  defense  that  can  be  raised  at  an 
early  stage  of  the  proceedings.  In  a  state  like  Maryland  with  clearly  applicable  legis- 
lation, a  nospital  could  file  a  motion  to  dismiss  the  action  in  direct  response  to  the 
complaint,  before  discovery  commences.  Federal  judges  have  exhibited  a  willingness 
to  structure  pre-trial  proceedings  to  delay  discovery,  the  most  expensive  aspect  of 
antitrust  litigation,  if  there  is  a  credible  argument,  like  state  action,  that  could  dis- 
pose of  the  case  quickly  and  economically.  Moreover,  if  the  state  action  issue  were 
clear.  Rule  11  sanctions  for  filing  a  frivolous  suit  would  be  appropriate. 


Prepared  Statement  of  Senator  Dave  Durenberger 

Good  morning  Mr.  Chairman.  Sound  markets  require  informed  consumer  choice. 
Managed  competition  attempts  to  enhance  choice  in  two  ways — by  providing  infor- 
mation and  by  allowing  consumers  to  choose  among  health  plans  based  on  reliable 
price  and  quality  information.  Without  informed  consumers — and  providers  held  ac- 
countable for  results — we  will  never  achieve  cost  containment  and  high  quality  care. 

And  we  can't  do  that  without  a  market-based  price  mechanism.  Medical  markets 
work  best  when  the  best  providers  get  all  the  business,  and  smart  buyers  are  re- 
warded with  better  service  and  lower  prices.  The  key  to  this  is  a  price  system  that 
works — and  more  and  better  information. 

Under  managed  competition,  consumers  will  choose  among  competing  Accountable 
Health  Plans  (AHPs).  Within  each  plan,  there  may  be  hundreds  of  participating  pro- 
viders among  whom  a  consumer  may  choose.  The  plan  administrators  guarantee 
that  the  providers  they  have  selected  meet  high  quality  standards. 

In  truth,  choice  is  not  threatened  by  this  managed-competition  structure  of  com- 
peting AHPs — rather,  it  is  enhanced. 

However,  the  question  to  be  addressed  is:  Are  there  changes  that  could  be  made 
in  the  area  of  antitrust  policy  and  enforcement  that  could  serve  the  purpose  of  pro- 
tecting the  value  of  consumer  choice  from  anticompetitive  behavior,  while  also  en- 
couraging the  health  care  community  to  make  structural  changes  to  make  the  sys- 
tem more  productive? 

Anticompetitive  practices  cost  our  health  care  system  money.  The  most  egregious 
examples  are  price-fixing,  boycotts,  market  allocation  and  tying  arrangements.  Ten 
percent  of  our  national  health  care  expenditures  are  estimated  to  be  due  to  anti- 
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competitive  behavior.  That  amounted  to  $74  bilHon  in  1991,  or  $790  in  the  average 
family's  health  bill.  It  is  for  this  reason  that  those  of  us  interested  in  reforming  our 
nation's  health  care  system  need  to  become  more  aware  of  the  effect  antitrust  laws 
may  have  on  providers  and  providers'  perception  of  the  laws,  especially  as  we  move 
to  establish  Accountable  Health  Plans  (AHPs).  There  is  concern  in  this  area  that 
antitrust  laws  prohibit  the  creation  of  integrated  service  networks  under  certain  cir- 
cumstances, especially  horizontal  restraints  of  trade.  But,  there  is  also  concern  that 
weakening  the  laws  could  complicate  the  negotiating  process  and  cause  managed 
competition  to  ultimately  suffer. 

Many  years  ago,  the  federal  government  had  the  opportunity  to  support  network 
building.  In  1937,  the  Group  Health  Association  of  Washington,  D.C.  organized  as 
a  nonprofit  cooperative.  Basically,  their  arrangement  resembled  a  group  practice  or 
HMO.  However,  the  American  Medical  Association  questioned  their  structure  and 
sought  to  intervene.  Ultimately,  the  Justice  Department  Indicted  and  convicted  the 
AMA  on  charges  of  violating  the  Sherman  Antitrust  Act  in  its  efforts  to  suppress 
the  GHA. 

The  lesson  that  the  medical  community  took  away  from  this  was  to  avoid  coopera- 
tive practice  arrangements.  This  is  a  classic  example  of  a  "chilling  effect"  that  has 
remained  with  us  for  over  fifty  years. 

Mr.  Chairman,  it  is  imperative  we  examine  what  the  federal  role  should  be  in  en- 
couraging network  building.  I  firmly  believe  that  competition  produces  productivity, 
which  is  essential  to  cost-efficient,  innovative  care.  Government  should  design  incen- 
tives that  will  manage  competition  and  prevent  market  failure.  In  short,  govern- 
ment must  act  as  a  facilitator  of  the  marketplace. 

In  this  endeavor,  questions  regarding  antitrust  law  are  surfacing.  Therefore,  Con- 
gress must  consider  whether  the  current  antitrust  laws  will  continue  to  serve  the 
consumers'  best  interests  under  a  new  health  care  infrastructure. 

Antitrust  legislation  was  enacted  more  than  100  years  ago  to  prevent  the  abuse 
of  market  power.  However,  it  is  only  recently  that  health  providers  were  deemed 
subject  to  antitrust  liability.  In  examining  market  power  in  health  care  we  need  to 
consider  the  climate  in  which  medicine  is  practiced.  Basically,  two  markets 
emerge — geographic  and  specialty-related. 

Encouraging  network  building  affects  both  market  areas.  In  some  ways  it  is  rel- 
atively easy  to  define  a  geographical  area  of  competition — a  city  or  a  metropolitan 
area.  However,  in  many  ways  it  is  purely  subjective.  In  rural  areas — where  there 
are  physician  shortages — it  can  be  impossible. 

It  is  clear  from  past  decisions  that  collaboration  to  split  up  geographical  areas  for 
the  purpose  of  eliminating  competition  is  "per  se"  illegal.  Yet  in  reviewing  market 
power  for  a  prospective  merger,  geographical  definition  becomes  rather  murky.  So 
the  question  remains,  do  we  need  to  clarify  the  law  in  any  way  to  set  forth  our  in- 
tention to  garner  a  more  productive  system?  Or,  is  the  current  practice  of  case-by- 
case  review  under  the  "rule  of  reason"  satisfactory? 

First,  we  should  acknowledge  that  the  federal  government  doesn't  challenge  many 
mergers  or  joint  venture  cases.  And  the  Administration  recognizes  the  need  for  pro- 
viders to  collaborate  in  order  to  achieve  greater  efficiency  and  productivity  in  the 
system. 

However,  in  practice,  there  remains  a  "chilling"  effect  that  discourages  providers 
from  entering  joint  ventures  for  fear  of  being  subject  to  antitrust  action.  Congress 
needs  to  consider  the  problem  such  misperceptions  reap  on  the  goals  defined  in  un- 
dertaking comprehensive  health  reform — access,  quality,  cost-efficiency,  and  produc- 
tivity. 

Second,  the  states  are  trying  to  solve  the  problem.  We  are  witnessing  more  and 
more  state  governments'  attempting  to  protect  health  care  providers  from  antitrust 
liability  in  their  own  health  reform  efforts.  Minnesota  is  working  on  legislation  to 
guarantee  state  oversight  efforts  meet  the  two  standards  of  the  "state  action"  immu- 
nity doctrine.  Last  year,  Minnesota  specifically  expressed  its  intent  to  replace  com- 
petition with  regulation.  And  currently,  there  is  legislation  pending  in  the  Min- 
nesota Legislature  that  outlines  the  process  by  which  applications  will  be  reviewed, 
scrutinized  and  supervised. 

Third,  there  are  a  myriad  of  proposals  at  the  federal  level  ranging  from  specifi- 
cally exempting  health  care  providers  from  antitrust  liability  or  merely  seeking  to 
clarify  the  ambiguity  surrounding  the  statutes  of  jurisdiction. 

Finally,  I  am  pleased  to  represent  a  state  that  is  serving  as  a  leader  in  health 
reform.  We  can  learn  a  lot  from  service  delivery  in  Minnesota.  Today,  we  will  hear 
a  perspective  that  has  been  generally  overlooked — that  of  the  consumer  or  pur- 
chaser. 
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Steve  Wetzell,  Executive  Director  of  the  Business  Health  Care  Action  Group 
(BHCAG)  in  MinneapoHs  will  be  speaking  for  employers  who-£ire  striving  to  provide 
better  quality  care  to  consumers  through  integrated  systems  of  care. 

In  addition,  I  would  like  to  request  that  written  testimony  from  my  constituent, 
Ron  Schiemann,  Administrator  of  Quality  Health  Network,  Inc.  be  accepted  as  part 
of  the  hearing  record.  I  asked  Mr.  Schiemann  to  provide  the  Committee  with  testi- 
mony specifically  addressing  antitrust  application  to  network  building  in  rural 
areas.  The  purchaser  viewpoint  is  especially  relevant  as  we  discuss  the  creation  of 
health  insurance  purchasing  cooperatives  (HIPCs)  and  Accountable  Health  Plans 
(AHPs). 

In  theory,  managed  competition  should  allow  providers  to  compete  on  the  basis 
of  quality,  services  and  value — including  price. 


Prepared  Statement  of  James  C.  Egan,  Jr. 

Mr.  Chairman  and  members  of  the  subcommittee:  I  am  James  C.  Egan,  Jr.,  Direc- 
tor for  Litigation  for  the  Federal  Trade  Commission's  Bureau  of  Competition.  My 
responsibilities  include  the  Bureau's  Health  Care  Division,  which  handles  the  ma- 
jority of  the  Commission  antitrust  cases  relating  to  health  care.  I  am  pleased  to  ap- 
pear before  you  today  to  present  the  testimony  of  the  Federal  Trade  Commission 
on  the  relationship  between  antitrust  enforcement  and  health  care  reform.^ 

There  is  intense  interest  in  proposals  for  containing  the  rapidly  increasing  cost 
of  health  care  in  the  United  States.  I  am  not,  of  course,  in  a  position  to  discuss  any 
particular  proposal;^  but  representing  an  agency  that  for  years  has  been  an  advo- 
cate and  defender  of  the  role  of  competition  in  health  care,  I  do  want  to  discuss  an 
element  that  has  figured  prominently  in  the  reform  discussions  to  date — reliance  on 
competition  in  the  health  care  field,  including  the  development  of  managed  care  and 
other  alternative  delivery  plans.  First,  however,  I  would  like  to  begin  by  giving  you 
a  brief  general  description  of  the  Federal  Trade  Commission  and  the  antitrust  laws 
it  enforces.  Then  I  will  address  the  Commission's  role  in  enforcing  these  antitrust 
standards  in  the  health  care  sector  of  the  economy. 

The  antitrust  laws  have  been  described  by  the  United  States  Supreme  Court  as 
the  "Magna  Ceirta  of  our  free  enterprise  system."  These  laws  reflect  a  judgment  that 
competition  generally  promotes  consumer  welfare  and  generally  produces  the  best 
mix  of  quality  goods  and  services  at  the  lowest  prices.  The  antitrust  laws  also  as- 
sure business  people  an  opportunity  to  offer  their  goods  and  services  in  the  market- 
place, and  to  have  their  success  or  failure  determined  by  consumers'  preferences,  not 
by  the  abuse  of  market  power  of  other  competitors. 

Section  5  of  the  Federal  Trade  Commission  Act  gives  the  Commission  two  basic 
powers:  to  prevent  "unfair  methods  of  competition,"  and  to  prevent  "unfair  or  decep- 
tive acts  or  practices."  Only  the  first  of  these  powers  is  the  subject  of  my  remarks 
today.  ^  In  practice,  the  FTC's  power  to  prohibit  unfair  methods  of  competition 
means  enforcing  the  principles  contained  in  the  federal  antitrust  laws — primarily 
the  Sherman  Act  and  the  Clayton  Act. 

Two  major  concerns  of  the  antitrust  laws  are  conspiracy  in  restraint  of  trade,  and 
monopolization.  The  Sherman  Act  prohibits  all  conspiracies  or  agreements  that  un- 
reasonably restrain  trade;  not  all  conspiracies  or  agreements — just  those  that  unrea- 
sonably restrain  trade.  The  language  is  purposefully  general  and  prevents  busi- 
nesses from  engaging  in  a  host  of  concerted  actions  that  may  dampen  competition 
without  any  offsetting  consumer  benefit.  As  interpreted  by  the  courts,  these  re- 
straints include  agreements  to  fix  prices  or  to  divide  marketing  territories  or  groups 
of  customers.  Also  prohibited  are  conspiracies  among  competitors  to  boycott  other 
firms  or,  under  certain  circumstances,  to  use  coercive  tactics  with  the  intent  and  ef- 
fect of  injuring  competition. 

The  essence  of  all  these  types  of  conspiracies  is  that  otherwise  independent  busi- 
nesses each  agree  to  give  up  freedom  to  act  on  their  own,  and  instead  act  collectively 
to  lessen  competition  among  themselves  or  to  suppress  competition  from  some  firm 


'  This  written  statement  represents  the  views  of  the  Federal  Trade  Commission.  My  oral  pres- 
entation and  response  to  questions  are  my  own,  and  do  not  necessarily  represent  the  views  of 
the  Commission  or  any  individual  Commissioner. 

^The  Administration's  Health  Care  Reform  Task  Force  is  currently  scheduled  to  announce  its 
proposals  later  this  month. 

^The  FTC  Act  authorizes  the  Commission  to  challenge  "unfair  or  deceptive  acts  or  practices" 
such  as  consumer  fraud  and  false  or  misleading  advertising.  The  FTC's  Bureau  of  Consumer 
Protection  investigates  these  practices. 
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outside  the  group. "^  In  these  cases,  proving  a  "conspiracy"  does  not  require  produc- 
tion of  a  signed  contract  or  videotaped  secret  meetings.  An  agreement  may  be  in- 
ferred from  circumstantial  evidence  if  such  evidence  tends  to  exclude  the  possibility 
that  alleged  conspirators  acted  independently. 

Monopolization  is  a  second  area  of  concern  of  the  antitrust  laws.  Monopoly  power 
is  the  power  to  raise  prices  or  restrict  output  (including  lowering  quality)  without 
fear  of  competition.  Because  some  monopolies  are  a  natural  result  of  innovation  or 
a  firm's  business  skill  at  pleasing  consumers,  merely  having  monopoly  power  is  not 
illegal.  But  obtaining  a  monopoly  through  improper  conduct — "monopolization" — is 
illegal.  A  firm  "monopoHzes"  if  it  engages  in  unfair  or  unreasonably  exclusionary 
practices  to  obtain  or  keep  a  monopoly. 

Since  both  monopolization  and  anticompetitive  conspiracies  are  disfavored,  anti- 
trust also  tries  to  prevent  the  development  of  market  conditions  that  might  foster 
them.  To  do  this,  mergers  between  competitors  are  declared  illegal  by  the  Clayton 
Act  if  their  effect  is  likely  to  be  a  substantial  lessening  of  competition.  The  competi- 
tive concern  with  a  merger  that  creates  a  monopoly  is  perhaps  self-evident.  Where 
a  merger  stops  short  of  creating  an  absolute  monopoly,  but  nevertheless  reduces  the 
number  of  competitors,  the  concern  is  that  "where  rivals  are  few,  firms  will  be  able 
to  coordinate  their  behavior,  either  by  overt  collusion  or  implicit  understanding,  in 
order  to  restrict  output  and  achieve  prices  above  competitive  levels."  FTC  v.  PPG 
Industries,  Inc.,  798  F.2d  1500,  1503  (D.C.  Cir.  1986).  Thus  a  major  concern  of  the 
Clayton  Act  is  whether  a  merger  will  allow  the  remaining  competitors  "to  coordinate 
their  pricing  without  committing  detectable  violations  ...  of  the  Sherman  Act 
.  .  .  .^Hospital  Corp.  of  America  v.  FTC,  807  F.2d  1381,  1387  (7th  Cir.  1986).  Fre- 
quently, before-the-fact  intervention  is  the  only  effective  way  to  deal  with  potentially 
anticompetitive  mergers.  Once  the  merger  has  occurred,  it  often  is  difficult  or  impos- 
sible to  "unscramble  the  eggs"  and  return  a  market  to  the  pre-merger  state  of  com- 
petition. 

With  this  general  background  about  the  Commission's  antitrust  law  enforcement 
mission,  I  now  want  to  turn  to  the  Commission's  past  and  future  roles  in  applying 
these  laws  in  the  health  care  sector  of  the  economy.  I  have  two  principal  points. 
First,  antitrust  enforcement  by  the  Commission  has  been  instrumental  in  enabling 
alternatives  to  traditional  fee-for-service  health  care  arrangements  to  enter  health 
care  markets  in  the  face  of  opposition  by  some  health  care  providers.  Commission 
enforcement  actions  have  challenged  anticompetitive  rules  that  prohibited  physician 
affiliation  with  health  care  plans,  and  have  halted  organized  boycotts  by  some 
health  care  providers  against  newly  developing  health  care  arrangements. 

Second,  continued  sound  antitrust  enforcement  seems  likely  to  be  important  to  the 
success  of  any  competition-based  model  for  health  care  reform.  I  will  not  suggest 
that  any  particular  antitrust  exemption  would  doom  any  particular  health  care  plan. 
However,  proposals  for  broad  statutory  antitrust  exemptions  that  are  now  being  ad- 
vocated by  some  provider  groups  could  frustrate  the  arive  to  contain  rising  health 
CEU-e  costs.  Experience  from  the  Commission's  health  care  enforcement  program  sug- 
gests that  antitrust  enforcement  plays  an  important  role  in  preventing  organized  ef- 
forts to  reduce  price  competition  and  to  thwart  cost  reductions. 

The  FTC  enforces  the  antitrust  laws  to  ensure  that  competitive  forces  will  allow 
the  development  of  health  care  dehvery  desired  by  consumers.  The  Commission  does 
not  favor  one  type  of  health  care  delivery  system  over  another.  Instead,  the  Commis- 
sion endeavors  to  keep  markets  competitive  so  that  firms  may  offer,  and  consumers 
may  choose,  whatever  health  care  options  they  prefer.  We  do  not  advocate  that  con- 
sumers choose  a  managed  care  plan  over  a  fee-for-service  health  care  plan.  Nor  does 
the  Commission  take  a  position  on  which  kind  of  health  care  plan  provides  better 
quality  health  care  at  lower  prices.  Instead,  we  try  to  level  the  playing  field  so  that 
each  plan  may  develop  and  grow  as  they  meet  the  wants  and  needs  of  consumers. 
The  Commission  seeks  to  ensure  that  anticompetitive  behavior  does  not  impede  or 
block  the  development  of  health  care  alternatives  that  consumers  might  elect  to  use. 
This  background  on  the  function  of  the  Commission  in  enforcing  the  antitrust  laws 
is  a  useful  starting  point  for  understanding  our  role  in  this  process. 

Through  sound  antitrust  enforcement  the  FTC  has  helped  allow  market  forces  to 
create  an  environment  in  which  innovative  forms  of  health  care  delivery  could 
emerge  to  compete  on  the  merits.  In  that  competitive  environment,  these  alternative 
health  care  delivery  systems  grew  as  consumers  were  attracted  by  the  services  or 


*The  antitrust  laws  also  apply  to  the  relationship  between  a  manufacturer  and  its  distribu- 
tors or  customers.  In  this  kina-of  "vertical"  relationship,  the  antitrust  laws  leave  room  for  con- 
siderably more  latitude,  since  a  manufacturer  obviously  must  have  contracts  and  agreements 
with  its  distributors  and  customers. 
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lower  prices  these  plans  offered.  The  concepts  that  form  the  foundation  for  some  of 
today's  reform  proposals  were  greatly  facilitated  bv  antitrust  law  enforcement. 

Before  I  develop  these  points  in  greater  detail,  however,  let  me  offer  a  general  ca- 
veat. Although  I  firmly  believe  that  antitrust  enforcement  has  been  and  will  con- 
tinue to  be  an  important  factor  in  allowing  for  the  development  of  a  more  cost-effec- 
tive health  care  delivery  system,  antitrust  cannot,  and  will  not,  alone  solve  the  prob- 
lem of  controlling  health  care  costs.  My  sugg;estion  is  a  more  modest  one:  that  anti- 
trust has  a  role  to  play  in  fostering  competition  in  health  care  markets  and  thereby 
facilitating  other  cost  containment  efforts.  I  believe  that  the  Federal  Trade  Commis- 
sion can  and  should  continue  to  play  a  significant,  constructive  role  in  this  process. 

I.  THE  CONTRIBUTION  OF  ANTITRUST  ENFORCEMENT  TO  THE  DEVELOPMENT  OF  HEALTH 

CARE  PLANS 

Understanding  the  role  that  antitrust  enforcement  has  played  during  the  last  two 
decades  in  opening  health  care  markets  to  new  forms  of  competition  requires  an  his- 
torical perspective.  Until  the  late  1970s,  most  physicians  practiced  solo,  fee-for-serv- 
ice  meoicine.  There  were  few  alternative  arrangements.  Even  multispecialty  group 
practices  were  rare,  and  health  care  plans  that  sought  to  compete  by  signing  up  a 
limited  panel  of  selected  physicians  were  impeded  by  a  variety  of  restrictions.  Most 
hospitals  operated  in  a  similarly  independent  fashion,  with  few  limitations  on  what 
they  could  charge. 

The  early  forerunners  of  today's  managed  care  arrangements  met  with  opposition. 
Some  physicians  who  associated  with  such  plans  were  the  targets  of  reprisal,  facing 
charges  of  unethical  conduct,  expulsion  from  local  medical  societies,  and  loss  of  hos- 
pital privileges.^  In  1943,  the  Supreme  Court  upheld  a  criminal  antitrust  conviction 
of  the  American  Medical  Association  and  the  Medical  Society  of  the  District  of  Co- 
lumbia for  conspiring  to  obstruct  the  operation  of  Group  Health  Association,  an 
early  health  maintenance  organization.®  The  associations  had  taken  disciplinary  ac- 
tions against  Group  Health  staff  physicians,  imposed  sanctions  against  doctors  who 
consulted  with  Group  Health  physicians,  and  threatened  disciplinary  action  against 
hospitals  at  which  Group  Health  doctors  were  permitted  to  practice. 

Notwithstanding  the  Supreme  Court's  decision,  providers  of  alternative  health  de- 
livery systems,  and  physicians  who  associated  with  them,  continued  to  face  opposi- 
tion to  their  activities.  In  1975,  the  Commission  issued  an  administrative  complaint 
challenging  the  AMA's  ethical  standards.  The  complaint  alleged  that  the  AMA's  eth- 
ical restrictions  prohibited  physicians  from  providing  services  to  patients  under  a 
salaried  contract  with  a  "lay"  hospital  or  Health  Maintenance  Organization 
("HMO"),  "underbidding"  for  a  contract  or  agreeing  to  accept  compensation  that  was 
"inadequate"  compared  to  the  "usual"  fees  in  the  community,  and  entering  into  ar- 
rangements whereby  patients  were  supposedly  denied  a  "reasonable"  degree  of 
choice  among  physicians.  In  1979,  the  Commission  held  that  all  of  these  restraints 
violated  the  antitrust  laws.' 

HMOs  and  other  managed  care  plans  attempt  to  achieve  cost-effectiveness  by  lim- 
iting the  provider  panel  to  those  known  to  provide  the  desired  quality  of  care,  giving 
this  limited  panel  incentives  to  control  costs,  and  in  some  instances  exercising  direct 
supervision  over  the  appropriateness  of  the  course  of  treatment  selected.  While  pa- 
tient choice  is  limited  once  the  patient  has  enrolled  in  such  a  plan,  the  existence 
of  these  plans  allows  the  purchasers  to  decide  whether  the  cost  savings  the  plans 
offered  are  worth  accepting  their  limitations.  But  prohibitions  of  "inadeauate"  fees 
or  requirements  of  "reasonable"  provider  choice  can  impede  the  ability  of  these  plans 
to  operate  effectively. 

The  advertising  aspect  of  the  Commission's  AMA  case  also  benefited  consumers. 
Doctors  had  been  pronibited  by  the  AMA's  ethical  rules  from  disseminating  truthful 
information  to  the  public  about  the  price,  quality,  or  other  aspects  of  their  services 
(such  as  office  hours,  acceptance  of  Medicare  assignment  or  credit  cards,  use  of 
Spanish-speaking  staff,  or  house-call  services).^  The  Commission  found  that  this  ban 
on  truthful  advertising  had  a  particularly  adverse  impact  on  newly  emerging  plans 
such  as  HMOs,  which  needed  to  advertise  precisely  tsecause  they  were  novel,  and 
thus  unfamiliar  to  consumers.^  The  ability  to  advertise  is  particularly  important  to 
a  new  meirket  entrant. 


^See  P.  Feldstein,  Health  Associations  and  the  Demand  for  Medical  Care  40-44  (1977). 

^American  Medical  Ass'n  v.  United  States,  317  U.S.  519  (1943). 

■'American  Medical  Ass'n,  94  F.T.C.  701  (1979),  affd  as  modified.  6S8  F.2d  443  (2d  Cir.  1980). 
affd  by  an  equally  divided  Court,  455  U.S.  676  (1982). 

^See  Id.  at  846-48.  See  also  Broward  County  Medical  Society,  99  F.T.C.  622,  624  (1982)  (con- 
sent order). 

^94  F.T.C.  at  1006. 
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Even  after  the  Commission's  AMA  case  freed  physicians  to  affiliate  with  health 
care  plans,  these  plans  often  continued  to  face  boycotts  by  providers.  While  some 
providers  join  managed  care  plans,  and  many  others  compete  against  them  on  the 
merits,  our  experience  shows  that  some  providers  have  engaged  in  illegal  concerted 
action  to  resist  new  forms  of  competition.  The  Commission  has  taken  action  to  rem- 
edy conduct  such  as  obstructing  hospital  privileges  for  HMO  physicians  ^°  and  boy- 
cotting a  hospital  that  was  planning  to  open  an  HMO  facility.^' 

Within  the  last  two  years  alone,  the  Commission  has  issued  a  series  of  orders 
against  alleged  threatened  boycotts  by  physicians  in  the  Fort  Lauderdale,  Florida, 
area  to  prevent  local  hospitals  from  pursuing  affiliation  with  the  Cleveland  Clinic.  ^^ 
The  Cleveland  Clinic  is  a  nationally  known  provider  of  comprehensive  health  care 
services.  The  Clinic,  which  operates  as  a  multispecialty  group  medical  practice,  of- 
fers a  predetermined  "global  fee"  or  "unit  price"  covering  all  aspects  of  many  serv- 
ices, such  as  surgery.  The  Commission's  complaints  alleged  that  when  the  Clinic 
sought  to  establish  a  facility  in  Florida,  local  physicians  sought  to  prevent  its  physi- 
cians from  gaining  hospital  privileges  by  threatening  to  boycott  the  hospitals.  Our 
orders  prevent  such  activity  from  recurring. 

The  Commission  also  played  an  important  role  in  taking  enforcement  action  to 
end  barriers  to  the  emergence  of  independent  health  care  prepayment  plans.  The 
first  medical  and  hospital  prepayment  plans — forerunners  of  today's  Blue  Cross  and 
Blue  Shield  plans — were  outgrowths  of  state  or  local  medical  societies  and  hospital 
associations.  These  groups  initially  had  direct  control  of  the  plans,  but  in  the  early 
1970s  the  Blue  Cross  plans  began  to  split  off  from  the  hospital  associations.  Pro- 
vider control  of  Blue  Shield  plans  lasted  longer.  An  important  factor  in  the  debate 
about  provider  control  of  Blue  Shield  plans  was  a  Commission  staff  report  detailing 
evidence  that  medical  societies  had  used  control  of  the  plans  to  increase  physicians' 
fees  and  to  obstruct  competition  from  nonphysician  providers  and  from  health  care 
plans.  ^^ 

One  of  the  first  Blue  Shield  plans  to  become  independent  of  a  medical  society  was 
Blue  Shield  of  Michigan.  Once  independent,  this  plan  introduced  several  proposals 
to  contain  the  rising  cost  of  physicians'  services.  The  state  medical  society  responded 
by  forming  a  "negotiating  committee"  that  orchestrated  boycotts  of  the  plan  to  de- 
feat cost  containment.  In  Michigan  State  Medical  Society,  the  Commission  prohib- 
ited such  joint  "negotiations."  ^^ 

The  Commission  has  since  enjoined  a  number  of  other  conspiracies  to  obstruct 
cost  containment  measures,  in  cases  such  as  Federal  Trade  Commission  v.  Indiana 
Federation  of  Dentists,  ^^  where  the  Supreme  Court  unanimously  affirmed  a  Com- 
mission decision  halting  a  conspiracy  among  dentists  to  frustrate  a  cost  containment 
program  by  withholding  dental  X-rays  from  insurers.  The  refusal  to  provide  the  X- 
rays  frustrated  the  cost  containment  effort  by  preventing  the  efTicient  operation  of 
utilization  control  mechanisms.  ^^  More  recently,  we  obtained  a  consent  order  that 
required  the  dissolution  of  an  allegedly  "sham"  venture  among  physicians  who  were 
not  economically  integrated  but  simply  operated  to  conduct  joint  negotiations  to  de- 
feat the  cost  reduction  initiatives  of  third-party  payors. ^^ 

Also  important  to  health  care  cost  containment  is  the  preservation  of  competition 
among  institutional  providers  of  health  care  services,  including  hospitals.  Thus,  our 
review  of  hospital  mergers,  as  I  will  discuss  later,  helps  to  maintain  competitive 
conditions  that  enable  consumers  and  health  care  plans  to  choose  among  competing 
alternatives. 

The  antitrust  enforcement  actions  I  have  just  described  by  no  means  exhaust  the 
categories  of  the  Commission's  efforts  to  preserve  competition  and  thus  expand  the 
variety  of  health  care  plans,  particularly  more  cost-containment  options.  For  exam- 
ple, the  Commission  has  brought  cases  that  challenged  unjustified  restrictions  on 
the  delivery  of  health  care  services  by  nonphysician  providers,  such  as  nurse-mid- 


i°Eugene  M.  Addison,  M.D.,  111  F.T.C.  339  (1988)  (consent  order). 

'1  Medical  Staff  of  Doctors'  Hospital  of  Prince  Georges  County,  110  F.T.C.  476  (1988)  (consent 
order). 

'^Diran  Seropian.  M.D.,  Dkt.  No.  9248,  57  Fed.  Reg.  44,748  (1992)  (consent  order);  Medical 
Staff  of  Holy  Cross  Hospital,  C-3345,  56  Fed.  Reg.  49,184  (1991)  (consent  order);  Medical  Staff 
of  Broward  General  Medical  Center,  C-3344,  56  Fed.  Reg.  49,184  (1991)  (consent  order). 

^■'Medical  Participation  in  Control  of  Blue  Shield  and  Certain  Other  Open-Panel  Medical  Pre- 
payment Plans,  Staff  Report  to  the  Federal  Trade  Commission  (1979). 

i^lOl  F.T.C.  191,  296,  313-14  (1983). 

'^Federal  Trade  Commission  v.  Indiana  Federation  of  Dentists,  476  U.S.  447  (1986). 

i«/d.  at  461. 

i^Southbank  IPA,  Inc.,  C-3355,  57  Fed.  Reg.  2913  (1992). 
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wives  or  podiatrists.  ^^  The  Commission  does  not  side  with  non-physicians  against 
physicians  or  vice  versa,  of  course,  but  seeks  to  ensure  that  consumers  have  the 
opportunity  to  choose  between  them.  In  general,  antitrust  enforcement  seeks  to  en- 
sure that  physicians  and  non-physician  professionals  are  able— so  far  as  possible— 
to  compete  on  a  level  playing  field.  The  resulting  expanded  range  of  choice  benefits 
both  health  care  plans  and  individual  health  care  consimiers. 

The  Commission  has  also  acted  against  provider  efforts  that  directly  sought  to 
frustrate  cost-containment  programs.  The  Commission  has  entered  several  consent 
orders  with  associations  of  pharmacies  and  their  members  that  had  allegedly  orga- 
nized boycotts  to  thwart  third-party-payor  attempts  at  cost  containment,  by  jomtly 
threatening  to  withdraw  as  providers  from  the  payors'  prescription  drug  benefit  pro- 
grams unless  the  pharmacies'  compensation  demands  were  met.  ^     j  . 

Commission  enforcement  in  pharmaceutical  markets  has  not  been  contined  to 
pharmacy  boycotts.  Last  year,  the  Commission  issued  an  order  preventing  Sandoz 
Pharmaceutical  Corporation  from  "tying"  its  antipsychotic  drug,  clozapine,  to  a  blood 
testing  and  monitoring  service.^o  This  action  likely  saved  the  Deoartment  of  Veter- 
ans Affairs,  one  major  purchaser  of  clozapine,  $20  million  a  year. 

Last  year  two  leading  manufacturers  of  infant  formula  settled  Commission 
charges  that  they  had  engaged  in  unilateral  facilitating  practices  to  eliminate  com- 
petitive sole-source  bidding  in  the  federal  government's  Women,  Infants,  and  Chil- 
dren (WIC)  program  in  Puerto  Rico.  The  manufacturers  agreed  to  refrain  from  such 
actions  in  the  fiiture  and  to  provide  restitution  in  the  form  of  3.6  million  pounds 
of  free  infant  formula  to  the  U.S.  Department  of  Agriculture,  which  admimsters  the 
WIC  program.2^  .  ^,  .       _,  . 

Finally  I  would  be  remiss  if  I  did  not  mention  some  of  the  merger  cases  brought 
by  the  Commission  in  the  health  care  area.  In  addition  to  the  hospital  merger  cases, 
which  I  will  discuss  later,  in  the  last  three  years  the  Commission  has  entered  into 
consent  orders  restructuring  transactions  among  firms  producing  such  diverse 
health  care  products  as  dental  amalgams,  human  growth  hormone,  and  wheelchair 
lifts  23  By  preventing  transactions  that  are  likely  to  reduce  competition  and  lead  to 
higher  prices  in  a  broad  spectrum  of  health  care  markets,  the  Commission  s  merger 
enforcement  contributes  to  the  overall  health  care  cost  containment  effort. 

II.  ANTITRUST  EXEMPTIONS  AND  HEALTH  CARE  REFORM 

Just  as  sound  antitrust  enforcement  has  contributed  significantly  to  the  growth 
of  alternative  arrangements  in  the  health  care  sector,  so  it  is  Ukely  to  be  an  impor- 
tant underpinning  of  future  reform.  Our  experience  in  health  care  markets  has 
shown  that,  without  the  protection  that  antitrust  law  provides,  efforts  to  contam 
health  care  costs  sometimes  can  be  fi-ustrated  by  the  opposition  of  certain  providers. 

Nonetheless,  there  have  recently  been  a  variety  of  prooosals  to  create  special  anti- 
trust exemptions  for  collective  action  by  hospitals  and  physicians.  Some  seek  an  ex- 
emption for  mergers  and  various  kinds  of  joint  ventures  from  antitrust  scrutmy. 
Others  seek  an  exemption  for  various  forms  of  concerted  action — in  particular,  col- 
lective negotiations  with  health  care  purchasers  and  payors.  Without  getting  mto 
the  specifics  of  any  proposal,  I  want  to  explain  the  reasons  for  concern  about  exemp- 
tions in  this  area.  u    u      j 

At  their  core,  the  proposed  exemptions  for  physicians  and  hospitals  may  be  based 
on  questionable  arguments  about  tne  nature  of  competition  in  health  care  markets 


*^For  example,  the  Commission  prohibited  boycotts  of  nurse  midwives  (State  Volunteer  Mu- 
tual Ins.  Corp.,  102  F.T.C.  1232  (1983)  (consent  order))  and  podiatrists  (North  Carolina 
Orthopaedic  Ass'n,  108  F.T.C.  116  (1986)  (consent  order)).  ,,„^„.  . 

^^E.g.,  Southeast  Colorado  Pharmacal  Ass'n,  C-3410,  57  Fed.  Reg.  52,631  (1993)  (consent 
order);  Peterson  Drug  Company,  No.  D-9227  (1992)  (Commission  adopted  opimon  of  administra- 
tive law  judge  after  appeal  withdrawn);  Chain  Pharmacy  Ass'n,  No.  D-9227,  56  Fed.  Reg.  9223 
(1991);  Orange  County  Pharmaceutical  Soc'y,  No.  C-3292,  55  Fed.  Reg.  31,441  (1990)  (consent 
orders).  ,    ^ 

2° Sandoz  Pharmaceutical  Corp..  C-3385  57  Fed.  Reg.  36,403  (1992)  (consent  order). 

21  This  was  one  of  two  tying  cases  brought  by  the  Commission.  In  the  other  case,  the  Commis- 
sion prohibited  the  owner  of  certain  renal  dialysis  chnics  from  using  a  tying  arrangement  to 
circumvent  Medicare  reimbursement  limits  on  outpatient  dialysis  services.  Gerald  S.  Friedman, 
No.  C-3290,  55  Fed.  Reg.  27,686  (1990)  (consent  order).  ,    ^   ,^„ 

22FTC  V.  Mead  Johnson  &  Co.,  No.  92-1366  (D.D.C.  June  11,  1992)  (consent  order);  FTC  v. 
American  Home  Products  Corp.,  No.  92-1365  (D.D.C.  June  11,  1992)  (consent  order).  The  Com- 
mission is  also  pursuing  allegations  of  price  fixing  against  a  third  manufacturer  which  did  not 
agree  to  settle  the  Commission's  allegations.  FTC  v.  Abbott  Laboratories,  1992-2  Trade  Cas. 
((SCH)  II  69  996  (D  D  C  1992) 

23Dentspiy  International,  Inc.,  C-3407.  58  Fed.  Reg.  6796  (1993)  (consent  order);  American 
Stair-Ghde  Corp.,  C-3331,  56  Fed.  Reg.  26,108  (1991)  (consent  order);  Roche  Holding  Ltd.,  C- 
3315,  55  Fed.  Reg.  53.191  (1990)  (consent  order). 
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and  how  antitrust  law  applies  to  physicians  and  hospitals.  One  argument  is  that 
due  to  market  imperfections,  competition  in  health  care  does  not  work  to  contain 
costs  and  ensure  quality.  The  other  argument  is  that  antitrust  law  is  not  flexible 
enough  to  deal  witn  markets,  such  as  many  health  care  markets,  that  may  not  re- 
semble perfect  competition.  In  our  view,  however,  the  record  of  antitrust  enforce- 
ment in  the  health  care  field  shows  that  competition  is  important  to  containing  costs 
and  ensuring  quality,  and  that  antitrust  enforcement  is  flexible  enough  to  prevent 
harmful  conduct  without  interfering  with  efficient  joint  conduct  that  benefits  con- 
sumers. 

A.  Hospital  Exemptions 

Recently,  Congress  has  considered  a  number  of  proposals  for  special  antitrust  ex- 
emptions for  hospital  mergers  and  joint  ventures.  Certain  groups  have  proposed  leg- 
islation that  would  allow  hospitals,  under  some  circumstances,  to  obtain  antitrust 
immunity  for  combining  their  operations,  or  sharing  medical  services  or  equipment. 

Is  there  a  need  for  this  type  of  legislation?  The  proponents  pose  two  £u-guments. 
First,  they  contend  that  due  to  widely  perceived  uncertainty  about  the  antitrust 
laws'  prohibitions,  efficient  mergers  and  joint  ventures  among  hospitals  are  pre- 
vented or  inhibited.  Second,  and  more  broadly,  they  contend  that  there  is  an  inher- 
ent conflict  between  the  antitrust  laws  and  demands  to  contain  costs  by  eliminating 
unnecessary  duplication  of  services  and  facilities.  We  believe  that  the  available  evi- 
dence fails  to  support  their  assertions. 

Sound  antitrust  enforcement  does  not  hinder  efficient,  procompetitive  collabora- 
tions. Let  me  put  the  issue  in  perspective.  In  a  typical  year,  there  are  about  50  to 
100  hospital  mergers  or  other  arrangements  consolidating  previously  independent 
hospitals.  Review  of  these  transactions  by  Commission  staff*^  normally  entails  mini- 
mal or  no  direct  contact  with  the  parties  and  no  delay  in  the  transaction  beyond 
statutory  Hart-Scott-Rodino  requirements.  In  the  past  decade,  the  Commission  has 
conducted  only  about  two  dozen  formal  investigations,  mostly  involving  larger  met- 
ropolitan hospitals,  and  has  challenged,  on  average,  less  than  one  hospital  merger 
a  year. 

Our  assessment  of  the  impact  of  antitrust  enforcement  on  hospital  collaborations 
has  been  confirmed  by  some  others.  Hospital  merger  and  joint  venture  activity  has 
been  so  vigorous  that  a  recent  article  in  Modern  Healthcare  was  entitled  "Mergers 
Thrive  Despite  Wailing  About  Adversity."^'*  After  an  examination  of  the  record,  the 
article  dismissed  the  claim  that  antitrust  enforcement  inhibited  hospital  consolida- 
tion. Similarly,  a  Department  of  Health  and  Human  Services  task  force  recently  ex- 
amined the  claim  that  enforcement  agencies  have  become  too  adversarial  in  chal- 
lenging hospital  mergers,  concluding  that  the  assertion  was  not  supported  by  the 
eviaence.^^ 

The  HHS  task  force  specifically  addressed  the  issue  of  rural  hospital  mergers, 
which  has  been  the  subject  of  some  attention  of  late.  It  found  that  there  was  no 
evidence  that  the  possibility  of  scrutiny  by  the  antitrust  enforcement  agencies  ad- 
versely affected  consolidation  among  hospitals  in  rural  markets.  The  task  force  also 
found  that  very  few  such  mergers  are  investigated,  and  concluded  that  there  was 
"no  need  to  exempt  and  therefore  tacitly  encourage  mergers  among  hospitals  in 
rural  or  'small'  urban  settings."  ^^  We  believe  that  the  task  force  report  supports  our 
contention  that  antitrust  enforcement  does  not  inhibit  efficient  mergers  in  the  hos- 
pital area. 

The  enforcement  record  on  hospital  joint  ventures  simileirly  should  not  evoke  con- 
cern. To  date,  the  Commission  has  not  challenged  a  single  joint  venture  among  hos- 
pitals. Indeed,  in  the  context  of  our  merger  enforcement,  we  have  expressly  allowed 
various  types  of  hospital  joint  ventures  that  are  not  likely  to  raise  serious  antitrust 
concerns.  In  a  recent  order  blocking  a  hospital  merger  in  a  highly  concentrated  mar- 
ket, the  Commission  exempted  fi-om  the  order's  reporting  requirements  any  prospec- 
tive joint  ventures  the  hospitals  might  decide  to  undertake  to  provide  data  process- 
ing, laboratory  testing,  and  health  care  financing.^^  These  joint  ventures  appeared 


^* Modern  Healthcare,  Oct.  12,  1992,  at  30. 

^^ Report  of  the  Secretary's  Task  Force  on  Hospital  Mergers,  at  11  (Jan.  1993).  The  report  noted 
that  between  1987  and  1991  the  FTC  and  the  Justice  Department  investigated  only  27  of  229 
hospital  mergers  and  challenged  only  5  transactions. 

^^Id.  at  9. 

2'University  Health,  Inc.,  FTC  Docket  No.  9246,  57  Fed.  Reg.  29,084,  44,748  (1992)  (consent 
order)  (exempting  a  wide  range  of  support  service  joint  ventures).  See  Federal  Trade  Commis- 
sion V.  University  Health,  Inc.,  938  F.2d  1206  (11th  Cir.  1991)  (upholding  FTC  challenge  to  ac- 
quisition of  hospital).  See  also  The  Reading  Hospital,  FTC  Docket  No.  C-3284,  55  Fed.  Reg. 
3264,  3266,  15,290  (1990)  (consent  order)  (the  Commission  determined  that  voluntary  separation 
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likely  to  achieve  efficiencies  and  improve  specific  services,  without  endangering 
price  and  quality  competition  for  other  competitive  services,  as  a  complete  merger 
could. 

The  great  majority  of  hospital  mergers  and  joint  ventures — like  those  in  most 
lines  of  business — do  not  endanger  competition.  Host  hospital  mergers  do  not  pose 
a  threat  to  competition  because  they  occur  in  markets  with  a  substantial  number 
of  competitors.  Indeed,  many  hospital  mergers  may  enhance  efficiency  and  promote 
competition. 

Similarly,  many  hospital  joint  ventures  are  efficiency-enhancing.  Joint  ventures 
can  make  new  technologies  available  to  communities  that  otherwise  could  not  have 
them  and  can  spread  the  cost  of  ownership  of  expensive  equipment  among  compet- 
ing providers.  But  joint  ventures  need  not  be  confined  to  the  acquisition  of  expensive 
technologies.  They  may  also  faciUtate  the  provision  of  essential  services  to  a  commu- 
nity. Thus,  it  may  not  be  surprising  that  most  hospitals  engage  in  some  forms  of 
joint  venture  activity.  To  cite  but  one  example,  virtually  all  hospitals  acquire  many 
of  their  day-to-day  supplies  through  buying  cooperatives.^ 

But  the  fact  that  most  hospital  mergers  and  joint  ventures  are  procompetitive 
does  not  mean  that  there  is  no  place  for  antitrust  enforcement  in  hospital  markets. 
Some  transactions  involving  hospitals  au-e  anticompetitive,  and  the  Commission 
seeks  to  ensure  that  health  care  consumers  have  a  sufficient  selection  of  competing 
providers  to  be  able  to  shop  fo»-  the  best  possible  bargain. 

In  our  hospital  merger  investigations,  we  examine  a  broad  range  of  evidence  con- 
cerning the  likely  impact  of  the  merger  on  health  care  costs.  We  do  not  rely  on  mar- 
ket concentration  figures  standing  alone.  One  of  several  factors  to  be  examined  is 
the  views  of  buyers  of  hospital  services  including  insurance  companies,  health  care 
plans,  and  large  employers.  In  many  of  these  investigations,  these  buyers  have  stat- 
ed that  competition  among  hospitals  is  important  because  it  permits  them  to  get 
better  deals.  When  we  review  hospital  mergers,  we  consider  whether  the  merger  will 
help  or  hurt  payors  and  health  care  plans  in  their  attempts  to  hold  down  cost  in- 
creases. If  hospital  mergers  are  exempted  from  the  antitrust  laws,  hospitals  may  be 
able  to  acquire  market  power  and  resist  such  cost-containment  efforts. 

Finally,  let  me  address  the  argument  that  merger  enforcement  in  the  health  care 
area  actually  leads  to  higher,  not  lower  health  care  costs.  The  argument  we  hear 
with  increasing  frequency  is  that  competition  among  hospitals  should  not  be  encour- 
aged because  it  leads  to  costly  duplication  of  services  and  facilities.  This  argument 
was  made  to  the  Commission  by  Hospital  Corporation  of  America  in  defense  of  a 
proposed  merger  a  few  years  ago.  The  Commission  found  that  the  argument  was 
contradicted  by  a  great  deal  of  evidence  in  that  case,  including  internal  hospital  doc- 
uments stating  that  "increasing  competition  in  the  health  care  sector  .  .  .  will  allow 
natural  market  forces  to  slow  the  price  spiral."  ^^ 

The  Commission's  experience  in  merger  enforcement  in  the  health  care  area  has 
demonstrated  that  often  procompetitive  mergers  can  result  in  the  elimination  of  du- 
plication of  services.  In  some  circumstances,  elimination  of  redundant  underutilized 
facilities  can  improve  the  eff"ectiveness  of  operating  those  that  remain.  The  Comrnis- 
sion  is  aware,  however,  that  care  must  be  given  to  ensure  that  eliminating  duplica- 
tion of  sei-vices  does  not  become  simply  a  convenient  excuse  for  avoiding  competi- 
tion. 

B.  Exemptions  for  Professionals 

Current  proposals  for  an  antitrust  exemption  for  physicians  focus  on  physicians' 
dealings  with  purchasers  and  payors  of  health  care  services.  Today  many  physicians 
compete  to  be  selected  by  one  or  more  health  care  plans.  Through  this  competition 
among  physicians,  plans  seek  to  employ  enough  quality  physicians  without  paying 
unnecessarily  high  prices.  One  exemption  supported  by  certain  health  care  profes- 
sionals would  permit  competing  physicians  to  eliminate  competition  by  joining  to- 
gether and,  without  engaging  in  any  risk  sharing  or  integration  of  their  practices 
or  finances,  collectively  bargaining  with  large  purchasers  and  payors  of  health  care 
services. 

Purchasers  and  payors  that  represent  a  large  number  of  consumers  may  have  suf- 
ficient clout  and  knowledge  to  bargain  aggressively  with  physicians  and  other  health 
caire  providers  to  obtain  lower  charges  and  adherence  to  a  variety  of  cost-contain- 


of  the  merged  hospitals  was  sufficient  to  restore  them  as  independent  competitors,  even  though 
both  hospitals  continued  to  participate  in  hospital-sponsored  health  plan  joint  ventures,  and  to 
share  laundry,  laboratory  and  biomedical  equipment  repair  services). 

28 See  Nearly  All  Hospitals  Use  Group  Purchasing,  Modem  Healthcare,  Dec.  24-31,  1990,  at 
40. 

^^Hospital  Corp.  of  America,  106  F.T.C.  361,  478-87  (1985),  affd,  807  F.2d  1381  (7th  Cir. 
1986),  cert,  denied,  481  US.  1038  (1987). 
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ment  measures.  An  exemption  allowing  sellers  of  health  care  services  to  aggregate 
for  bargaining  purposes  may,  however,  enable  providers  to  defeat  legitimate  cost 
containment  efforts. 

The  argument  for  exempting  health  care  providers'  joint  bargaining  from  antitrust 
scrutiny  is  based  on  the  questionable  premise  that  health  care  purchasers  possess 
market  power  and  can  therefore  artificially  depress  health  care  prices.  In  most  mar- 
kets, however,  there  appear  to  be  a  large  number  of  medical  care  alternatives,  in- 
cluding Blue  Cross  and  Blue  Shield  plans,  numerous  commercial  insurers,  HMOs, 
and  other  firms  that  offer  health  insurance  or  benefits.  In  the  absence  of  market 
power  on  the  part  of  large  purchasers  and  payors,  permitting  physicians  to  aggre- 
gate their  power  would  not  create  a  "counterbalance,"  but  rather  could  give  physi- 
cians unconstrained  market  power  and  the  ability  to  raise  prices  for  health  care 
services.  Even  in  circumstances  in  which  the  number  of  payors  is  limited,  we  are 
not  aware  of  any  evidence  to  suggest  that  allowing  physicians  to  collaborate  in  nego- 
tiating prices  will  lead  to  any  benefits  to  consumers. 

But  we  need  not  rely  on  theories  to  see  what  happens  when  provider  groups  col- 
lectively "negotiate"  with  payors  and  purchasers.  A  good  example  is  the  Michigan 
State  Medical  Society  case  I  mentioned.  To  satisfy  consumers,  the  plan  needed  to 
have  contracts  with  a  large  enough  number  of  physicians  who  would  agree  to  accept 
the  plan's  payment  as  pajmnent  in  full.  The  plan  relied  on  competition  among  physi- 
cians to  obtain  the  right  number  and  mix  of  physicians,  but  physicians  agreed 
among  themselves  that  they  would  not  compete  over  the  terms  they  would  accept 
from  Blue  Shield.  Instead,  these  physicians  agreed  that  none  of  them  would  join  the 
plan  unless  and  until  the  plan  responded  to  the  demands  of  the  medical  society. 

No  antitrust  exemption  is  necessary  for  physicians  to  serve,  individually  and  col- 
lectively, as  forceful  advocates  for  their  patients  and  profession;  that  is  clearly  legal 
under  the  antitrust  laws.  But  as  the  Commission  and  court  decisions  make  clear, 
the  collective  judgment  of  health  care  providers  concerning  what  patients  should 
want  can  differ  markedly  from  what  patients  themselves  are  asking  for  in  the  mar- 
ketplace. The  point  is  straightforward.  Physicians  can  engage  in  forceful  advocacy 
and  provide  information  to  health  plans  without  an  antitrust  exemption.^"  The 
Commission  has  made  clear  in  its  remedial  orders  governing  physician  boycotts  that 
physicians  may  nonetheless  jointly  provide  information  to  payors  (or  insurers). ^^ 
But  an  antitrust  exemption  for  "collective  negotiations"  could  permit  providers  to 
override  consumer  choice  and  h£u*m  our  economy. 

Lately  we  have  also  heard  the  claim  that  antitrust  enforcement  interferes  with 
responsible  self-regulation  by  groups  of  health  care  providers,  and  that  antitrust 
prevents  such  groups  from  addressing  problems  of  fraud  and  abuse.  Let  me  assure 
you  that  this  simply  is  not  the  case.  Antitrust  law  does  not  prevent  professional  as- 
sociations from  disciplining  or  expelling  members  who  do  not  meet  minimal  quality 
of  care  standards,  or  who  engage  in  false,  deceptive,  or  other  abusive  behavior. 
Many  Commission  orders  involving  health  care  professionals  contain  provisions  ex- 
plicitly permitting  the  regulation  of  false  and  deceptive  dissemination  of  informa- 
tion.^^  As  the  Commission  emphasized  in  its  1979  opinion  in  the  AMA  case,  profes- 
sional associations  "have  a  valuable  and  unique  role  to  play"  regarding  deceptive 
and  oppressive  conduct  by  their  members. ■'•' 

Before  leaving  the  subject  of  self-regulation,  let  me  also  say  a  brief  word  about 
the  AMA's  request  for  an  FTC  advisory  opinion  on  peer  review  of  doctor's  fees  by 
medical  societies,  because  I  have  heard  several  public  references  to  it  recently.  More 
than  a  decade  ago  the  Commission  approved  the  concept  of  advisory  fee  review  by 
professional  organizations.^''  Such  programs  can  provide  valuable  information  to  pa- 


^°The  Commission's  Analysis  of  Proposed  Consent  Order  to  Aid  Public  Comment  in  the  Chain 
Pharmacy  Association  matter  illustrates  this  distinction.  Chain  Pharmacy  Ass'n  of  New  York 
State,  Inc..  Dkt.  No.  9227,  56  Fed.  Reg.  12,534,  12,541  (1991). 

31  See,  e.g.,  Southbank  IPA,  Inc.,  C-3355,  56  Fed.  Reg.  50912,  50914  (1991);  57  Fed.  Reg.  2913 
(1992);  Rochester  Anesthesiologists  (formerly  Jose  F.  Calimlim,  M.D.),  110  F.T.C.  175,  180-81 
(1988)  (consent  order);  Michigan  State  Medical  Society,  101  F.T.C.  191,  307-08,  314  (1983). 

32  See  American  Psychological  Ass'n,  C-3406,  58  Fed.  Reg.  557  (1993)  (Commissioner 
Azcuenaga  concurred  in  part  and  dissented  in  part);  National  Association  of  Social  Workers,  C- 
3416,  57  Fed.  Reg.  61,424  (1992)  (Commissioner  Starek  dissented). 

"American  Medical  Ass'n,  94  F.T.C.  at  1029. 

3*  Iowa  Dental  Ass'n,  99  F.T.C.  648  (1982)  (advisory  opinion  approving  proposal  of  dental  asso- 
ciation to  institute  a  peer  review  program  which  would  aid  the  cost  containment  efforts  of  third- 
party  payers,  so  long  as  the  fee  review  program  was  voluntary  and  non-binding,  guidance  in 
particular  disputes  was  not  disseminated  to  members  generally  as  an  indication  of  appropriate 
pricing,  and  the  judgments  of  the  peer  review  panel  did  not  proceed  from  pre-agreed  price  stand- 
ards). 
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tients  and  others  who  pay  for  medical  care,  and,  as  long  as  they  are  properly  struc- 
tured, present  no  antitrust  concerns.  The  AMA  has  asked  the  Commission  to  ap- 
prove a  type  of  fee  review  that  goes  beyond  the  kind  of  peer  review  that  has  been 
approved  in  the  past,  because  it  would  involve  not  only  the  provision  of  information 
to  consumers  about  the  reasonableness  of  specific  fees,  but  also  possible  disciplinary 
action  against  physicians  in  certain  circumstances. 

In  order  to  analyze  the  AMA's  proposal,  several  months  ago  the  Commission's 
staff  that  has  been  reviewing  the  proposal  asked  the  AMA  to  provide  additional  in- 
formation and  to  clarify  certain  aspects  of  the  proposal.  That  information  has  been 
received,  and  the  FTC  staff  and  AMA  representatives  conferred  in  late  February. 
The  Commission  intends  to  resolve  the  matter  expeditiously. 

CONCLUSION 

Thank  the  Committee  for  the  opportunity  to  present  this  testimony.  I  will  now 
be  happy  to  answer  your  questions. 

Attachment. 


I.      Questions   from  Senator   Rockefeller 

1)        Are  there  any   segments  of   the   health  care   economy  where 
immunity  from  antitrust  violations  would   increase   the  efficiency 
and  quality  of   health  care? 

Answer: 

I  do  not  believe  so.   Antitrust  law  is  designed  to  promote 
efficiency  (including  efficiencies  of  improved  service  quality), 
and  antitrust  analysis  explicitly  takes  into  account  likely 
efficiencies.   I  do  not  know  of  a  single  instance  where  the 
antitrust  laws  have  prevented  conduct  that,  on  balance,  would 
have  increased  the  efficiency  and  quality  of  health  care  to  the 
benefit  of  consumers. 
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2)    Industry-specific  antitrust  exceptions  have  been  made.   What 
has  been  the  statutory  criteria  for  these  exceptions? 

Answer: 

There  do  not  appear  to  be  any  generally  applicable  statutory 
criteria  for  granting  an  industry-specific  antitrust  exemption. 
In  many,  but  not  all  cases,  statutory  exemptions  from  the 
antitrust  laws  have  been  granted  to  industries  that  are 
extensively  regulated  by  federal  or  state  government. 


2A)   From  your  experience,  is  there  any  situation  in  which  a 
sector  of  the  health  care  economy  meets  the  criteria  for 
antitrust  expeption? 

Answer: 

No.   To  the  extent  that  extensive  regulation  by  other 
agencies  may  be  considered  a  "criterion"  for  exemption  of  certain 
industries,  health  care  entities  are  generally  not  subject  to 
comparably  extensive  regulation  of  their  marketplace  behavior. 
Consequently,  exempting  them  from  the  antitrust  laws,  without 
imposing  extensive  regulating,  could  effectively  permit  private 
parties,  such  as  hospitals,  to  jointly  decide  issues  of  price  and 
quality  in  a  manner  that  imperils  consumers'  interest  in  cost- 
effective  and  high  quality  care. 


3)   Is  there  any  research  that  supports  advantages  of  competition 
for  the  hospital  sector?   Is  the  situation  different  in  rural 
areas? 

Are  there  any  circumstances  where  competition  impedes  a 
hospital's  ability  to  provide  high  quality,  cost-effective  health 
care? 

Answer: 

There  are  a  number  of  economic  studies  concluding  that 
hospital  competition  is  beneficial  to  consumers,  particularly  in 
markets  where  "managed  care"  health  plans  (such  as  health 
maintenance  organizations)  are  able  to  take  advantage  of  such 
competition  to  direct  patients  to  providers  offering  the  most 
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cost-effective  care.'   Those  studies  do  not  specifically  address 
themselves  to  the  benefits  of  competition  in  rural  areas,  where 
"managed  care"  plans  are  less  prevalent.   I  nevertheless  believe 
the  results  of  the  studies  on  hospital  competition  in  urban 
health  care  markets  can  be  extended  to  also  indicate  similar 
benefits  in  rural  markets.^ 

Competition  tends  to  promote,  not  hinder,  the  delivery  of 
high-quality,  cost-effective  health  care.   This  will  be 
increasingly  true  as  health  care  reimbursement  mechanisms  change 


'     See  Testimony  of  Michael  A.  Morrisey,  Ph.D.,  before  the 
Subcommittee  on  Investment,  Jobs  and  Prices,  Joint  Economic 
Committee,  U.S.  Congress  (June  17,  1992),  discussing,  e.g., 
G.  Melnick,  J.  Zwanziger,  A.  Bamezai,  and  R.  Pattison,  "The 
Effects  of  Market  Structure  and  Bargaining  Position  on  Hospital 
Prices,"  11  Journal  of  Health  Economics  217  (1992);  J.  Robinson, 
"HMO  Market  Penetration  and  Hospital  Cost  Inflation  in  Califor- 
nia," Journal  of  the  American  Medical  Association  (Nov.  20, 
1991)  ;  J.  Zwanziger  and  G.  Melnick,  "The  Effects  of  Hospital 
Competition  and  the  Medicare  PPS  Program  on  Hospital  Cost 
Behavior  in  California,"  7  Journal  of  Health  Economics  301 
(1988).   See  also  D.  Dranove,  M.  Shanley  and  W.  White,  "Price  and 
Concentration  in  Hospital  Markets:   The  Switch  from  Patient- 
Driven  to  Payor-Driven  Competition,"  Journal  of  Law  and 

Economics  (1993)  (forthcoming);  J.  Robinson  and  C.  Phibbs, 

"An  Evaluation  of  Medicaid  Selective  Contracting  in  California," 
8  Journal  of  Health  Economics  437  (1989);  M.  Noether, 
"Competition  Among  Hospitals,"  7  Journal  of  Health  Economics  259 
(1D88)  . 

Some  studies  suggest  that  more  competitive  hospital  markets 
have  higher  prices  than  markets  with  one  or  few  providers.   I 
believe  these  studies  are  unpersuasive.   That  view  was  shared  by 
Judge  Richard  Posner  of  the  Seventh  Circuit  Court  of  Appeals,  a 
noted  scholar  in  antitrust  law  and  economics,  in  an  opinion 
finding  neither  the  "early  and  inconclusive"  evidence  on 
competition  and  pricing  in  hospital  markets,  nor  the  unusual 
characteristics  of  those  markets  (some  of  which  facilitate  rather 
than  hinder  anticompetitive  price  increases) ,  justified  departure 
from  the  normal  legal  and  economic  presumption  that  competition 
benefits  consumers.   United  States  v.  Rockford  Memorial  Corp. . 
898  F.2d  1278  (7th  Cir.),  cert,  denied.  498  U.S.  920  (1990). 

Zwanziger  and  Melnick  attempted  to  measure  whether 
rural  location  was  a  significant  factor  in  explaining  hospital 
costs,  but  their  rural  variable  was  not  a  significant  factor.   J. 
Zwanziger  and  G.  Melnick,  "The  Effects  of  Hospital  Competition 
and  the  Medicare  PPS  Program  on  Hospital  Cost  Behavior  in 
California,"  7  Journal  of  Health  Economics  301  (1988). 
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to  qive  hospitals  greater  incentives  to  be  cost-effective  (as  has 
already  occurred  with  the  flat  reimbursement  rates  for  operating 
expenses  under  Medicare) .   I  view  the  "medical  arms  race" 
scenario  as  aberrant  and  increasingly  uncommon,  simply  because 
price  competition  and  reimbursement  reforms  are  increasingly 
limiting  hospitals'  opportunities  to  have  wasteful  expenditures 
subsidized  by  third-party  payers.'   It  appears  more  typical  for 
hospitals  to  have  problems  getting  enough  reimbursement  to  cover 
reasonably  efficient  operations;  such  hospitals  would  have  little 
or  no  money  left  over  to  spend  in  unproductive  duplication  of 
functions  already  being  performed  well  by  other  hospitals  in 
their  areas. 


4)    We've  heard  much  about  the  virtues  of  competition  in  health 
reform  to  bring  down  physician  costs.   .Can  you  provide  any 
empirical  evidence  demonstrating  the  advantages  of  competing 
physician  groups? 

Answer: 

Competition  among  physician  groups  takes  many  forms, 
including  affiliation  with  managed  care  arrangements  such  as  HMOs 
and  PPO  programs.   Much  of  this  competition  focuses  on  the 
physicians'  efficacy  in  controlling  health  care  costs,  including 
not  only  the  costs  of  physician  services  but,  perhaps  of  even 
greater  import,  the  costs  incurred  through  use  of  expensive 
hospital  services  by  those  physicians  on  behalf  of  their 
patients.   A  summary  of  the  results  of  empirical  studies 
concerning  the  effects  of  health  care  competition  involving  HMOs 
and  PPOs  will  be  part  of  a  forthcoming  article  by  two  staff 
members  of  the  Commission's  Bureau  of  Economics.''   I  am  enclosing 
a  copy  of  the  relevant  parts  of  that  draft  article  for  your 
review. 

In  addition,  our  discussions  with  third-party  payors  in  the 
course  of  numerous  investigations  confirm  that,  as  a  practical 
matter,  the  existence  of  provider  competition  in  a  market  is  a 


'     Of  course,  not  all  competition  by  hospitals  to  make 
capital  expenditures  need  be  for  wasteful  expenditures. 
Hospitals  may  raise  quality  to  attract  physicians.   See ,  D. 
Dranove,  M.  Shanley  and  C.  Simon,  "Is  Hospital  Competition 
Wasteful?"  23  Rand  Journal  of  Economics,  247-262  (1992). 

'           P.  Pautler  and  M.  Vita,  "Hospital  Market  Structure, 
Hospital  Competition,  and  Consumer  Welfare:   What  Can  the 
Evidence  Tell  Us?,"  10  Journal  of  Contemporary  Health  Law  and 
Policy  (1994)  (forthcoming). 
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necessary  precondition  to  payors'  ability  effectively  to 
negotiate  with  health  care  providers  contractual  arrangements 
that  help  control  or  lower  costs  to  consumers.   An  example  of  the 
workings  and  effects  of  such  competition  can  be  found  in  the 
Minneapolis-St.  Paul  area,  where  for  years  there  has  been 
aggressive  and  widespread  competition  among  groups  of  health  care 
providers  through  affiliation  with  various  competing  HMOs.   I 
think  that  the  Minneapolis  experience,  among  others,  strongly 
suggests  that  competition  can  be  highly  successful  in  helping  to 
keep  health  care  costs  lower  without  jeopardizing  quality  or 
access  to  care. 


5)    The  difference  between  actual  risk  and  perceived  ris)c  of 
antitrust  litigation  is  fairly  significant.   What  has  the  FTC 
done  to  clarify  to  health  care  providers  the  actual  risk  of 
violating  antitrust  laws?   What  more  can  you  do  since  there  is  a 
very  real  perception  by  hospitals,  in  my  own  state,  that  they 
cannot  even  sit  in  the  same  room  together  and  discuss  their 
community's  health  care  needs? 

Answer: 

The  Commission  regularly  engages  in  a  number  of  activities, 
both  formal  and  informal,  to  explain  whether  any  given  activity 
is  likely  to  run  afoul  of  the  antitrust  laws.   Such  activities 
range  from  issuing  opinions  in  formal  adjudications  in  which  the 
Commission  expressly  examines  certain  conduct  and  makes  a 
determination  as  to  its  legality,  through  the  issuance  of 
guidelines,  to  giving  testimony  and  speeches  covering  particular 
enforcement  areas.   Many  of  these  activities  involve  generic 
issues  of  antitrust  enforcement  that  apply  generally  to  all 
industries.   Other  activities  are  focused  on  issues  specifically 
related  to  health  care. 

In  the  area  of  merger  enforcement,  the  American  Hospital 
Association  has  noted  that  "[t]he  general  analytic  framework  for 
analyzing  the  antitrust  ramifications  of  hospital  mergers  is  well 
established."''   The  Commission  and  the  Antitrust  Division  of  the 
Department  of  Justice  have  published  Merger  Guidelines  that 
outline  the  current  enforcement  policy  of  the  Agencies."  These 


^     American  Hospital  Association,  Hospital  Mergers:   An 
Executive's  Guide  through  the  Antitrust  Thicket,  at  p.  20 
(September  1989) . 

''  The  Department  of  Justice  and  Federal  Trade  Commission 

Horizontal  Merger  Guidelines  (1992),  reprinted  in  4  Trade  Reg. 
Rep.  (CCH)  ^1  13,104  ("Merger  Guidelines"). 
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Merger  Guidelines  set  forth  the  basic  antitrust  framework  for 
analyzing  mergers,  including  hospital  mergers.   Moreover,  the 
Commission  has  issued  opinions  in  two  adjudicated  hospital  merger 
cases  in  which  the  Commission  challenged  hospital  acquisitions. 
In  each  case  the  Commission  found  that  the  acquisitions  violated 
the  antitrust  laws.   The  decisions  set  forth  the  Commission's 
reasoning  in  detail.   In  three  other  hospital  merger  cases,  the 
Co-amission  issued  a  complaint  alleging  that  the  acquisition 
violated  the  law,  and  accepted  a  conseat  order  against  the 
respondent."   Although  such  complaints  and  consent  orders  do  not 
contain  the  same  detail  as  adjudicated  cases,  they  do  set  forth 
the  basis  of  the  Commission's  actions. 

With  respect  to  horizontal  agreements^  among  health  care 
providers,  the  Commission  has  issued  numerous  decisions,  has 
accepted  numerous  consent  orders,  and  has  issued  advisory 
opinions  concerning  the  legality  of  proposed  conduct.   The 
Commission's  statements  have  covered  many  different  horizontal 
activities  including  such  issues  as  (1)  advertising  restraints 


American  Medical  International.  Inc..  104  F.T.C.  1 
(1984)  (order  modified  104  F.T.C.  617  (1984)  and  107  F.T.C.  310 
(1986)),  and  Hospital  Corporation  of  America,  106  F.T.C.  361 
(1985),  af f 'd  807  F.2d  1381  (7th  Cir.  1986),  cert,  denied,  481 
U.S.  1038  (1987) . 

*  Hospital  Corporation  of  America,  106  F.T.C.  298  (1985) 

(consent  order)  (modified  106  F.T.C.  609  (1985));  The  Reading 
Hospital .  C-3284  (FTC  Consent  order  issued  April  20,  1990,  55 
Fed.  Reg.  15,290  (April  23,  1990));  and  University  Health.  Inc.. 
D.  9246  (consent  order  issued  September  9,  1992).   In  the  latter 
case,  the  Commission  previously  obtained  an  injunction 
prohibiting  the  transaction  pending  the  agency's  administrative 
adjudication  of  the  complaint.   The  court  of  appeals  decision  in 
particular  provides  detailed  guidance  on  the  application  of  the 
Clayton  Act  to  hospital  mergers.   FTC  v.  University  Health.  Inc.. 
1991-1  Trade  Cases  ^  69,400  (S.D.  Ga . )  and  1991-1  Trade  Cases 
^  69,444  (S.D.  Ga.),  rev'd.  938  F.2d  1206  (11th  Cir.  1991). 

'     Horizontal  agreements  refer  to  agreements  between  two 
firms  or  entities  that  compete  with  one  another,  as  distinguished 
from  vertical  agreements  that  refer  to  agreements  between  a 
supplier  and  a  buyer. 
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imposed  by  professional  associations,'"  (2)  pricing 
conspiracies,"  (3)  conspiracies  to  obstruct  insurers'  cost 


'"    See  American  Dental  Association.  94  F.T.C.  403  (1979) 
(consent  order)  (modified  100  F.T.C.  448  (1982)  and  101  F.T.C.  34 
(1983));  American  Medical  Association.  94  F.T.C.  701  (1979), 
aff'd  as  modified.  638  F.2d  443  (2d  Cir.  1980),  aff'd  by  an 
equally  divided  Court.  455  U.S.  676  (1982)  (order  modified  99 
F.T.C.  440  (1982),  100  F.T.C.  572  (1982),  and  56  Fed.  Reg.  56,223 
(November  1,  1991));  Broward  County  Medical  Association.  99 
F.T.C.  622  (1982)  (consent  order);  Iowa  Dental  Association.  99 
F.T.C.  648  (1982)  (advisory  opinion);  Association  of  Independent 
Dentists,  100  F.T.C.  518  (1982)  (consent  order);  American  Academy 
of  Ophthalmology.  101  F.T.C.  1018  (1983)  (advisory  opinion); 
Michigan  Association  of  Osteopathic  Physicians  &  Surgeons.  102 
F.T.C.  1092  (1983)  (consent  order);  Washington  D.C. 
Dermatological  Society.  102  F.T.C.  1292  (1983)  (consent  order); 
Michigan  Optometric  Association.  106  F.T.C.  342  (1985)  (consent 
order);  Oklahoma  Optometric  Association.  106  F.T.C.  556  (1985) 
(consent  order);  American  Academy  of  Optometry.  Inc..  108  F.T.C. 
25  (1986)  (consent  order);  Tarrant  County  Medical  Society.  110 
F.T.C.  119  (1987)  (consent  order);  Connecticut  Chiropractic 
Association.  C-3351,  56  Fed.  Reg.  65,093  (December  13,  1991) 
(consent  order  issued  November  19,  1991);  American  Psychological 
Association.  C-3406,  58  Fed.  Reg.  557  (Jan.  5,  1993)  (consent 
order  issued  December  16,  1992);  National  Association  of  Social 
Workers.  C-3416,  58  Fed.  Reg.  17411  (April  2,  1993)  (consent 
order  issued  March  3,  1993). 

"    See  American  College  of  Obstetricians  &  Gynecologists. 
88  F.T.C.  955  (1976)  (consent  order)  (modified  104  F.T.C.  524 
(1984));  American  Academy  of  Orthopaedic  Surgeons.  88  F.T.C.  968 
(1976)  (consent  order)  (modified  105  F.T.C.  248  (1985));  American 
College  of  Radiology.  89  F.T.C.  144  (1977)  (consent  order) 
(modified  June  12,  1990,  55  Fed.  Reg.  23,981  (June  13,  1990)); 
Minnesota  Medical  Association.  90  F.T.C.  337  (1977)  (consent 
order);  California  Medical  Association.  93  F.T.C.  519  (1979) 
(consent  order)  (modified  105  F.T.C.  277  (1985));  American 
Society  of  Internal  Medicine.  105  F.T.C.  505  (1985)  (advisory 
opinion);  Preferred  Physicians.  Inc..  110  F.T.C.  157  (1988) 
(consent  order);  Southbank  IPA.  Inc..  C-3355,  57  Fed.  Reg.  2913 
(January  24,  1992)  (consent  order  issued  December  20,  1991); 
American  Medical  Association.  94  F.T.C.  701  (1979),  aff'd  as 
modified.  638  F.2d  443  (2d  Cir.  1980),  aff'd  by  an  egually 
divided  Court.  455  U.S.  676  (1982)  (order  modified  99  F.T.C.  440 
(1982),  100  F.T.C.  572  (1982),  and  56  Fed.  Reg.  56,223  (November 
1,  1991);  Iowa  Dental  Association.  99  F.T.C.  648  (1982)  (advisory 
opinion);  Association  of  Independent  Dentists,  100  F.T.C.  518 
(1982)  (consent  order);  Michigan  State  Medical  Society,  101 

(continued. . . ) 
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containment,'^  and  (4)  conspiracies  to  r.estrain  innovation  and 
new  entry." 

The  Commission  has  also  addressed  restraints  in  health  care 
markets  that  fall  outside  the  rubric  of  horizontal  agreements. 


" ( . . . continued) 
F.T.C.  191  (1983);  Oklahoma  Optometric  Association.  106  F.T.C. 
556  (1985)  (consent  order);  Rochester  Anesthesiologists.  110 
F.T.C.  175  (1988)  (consent  order);  New  York  State  Chiropractic 
Association.  Ill  F.T.C.  331  (1988)  (consent  order);  Patrick  S. 
O'Halloran.  M.D. .  Ill  F.T.C.  35  (1988)  (consent  order);  Robert 
Foio.  M.D. .  C-3373,  57  Fed.  Reg.  9258  (March  17,  1992)  (consent 
order  issued  March  2,  1992);  Debes  Corporation.  C-3390,  57  Fed. 
Reg.  39,205  (August  28,  1992)  (consent  order  issued  August  4, 
1992)  . 

'^     See  Indiana  Federation  of  Dentists,  101  F.T.C.  57 
(1983),  revld,  745  F.2d.  1124  (7th  Cir.  1984),  rev'd,  476  U.S. 
447  (1986);  Michigan  State  Medical  Society.  101  F.T.C.  191 
(1983);  Indiana  Dental  Association.  93  F.T.C.  392  (1979)  (consent 
order);  Texas  Dental  Association.  100  F.T.C.  536  (1982)  (consent 
order);  New  York  State  Chiropractic  Association.  Ill  F.T.C.  331 
(1988)  (consent  order);  Rochester  Anesthesiologists,  110  F.T.C. 
175  (1988)  (consent  order)  (consent  order);  Eugene  M.  Addison. 
M.D. .  Ill  F.T.C.  339  (1988)  (consent  order);  Southbank  IPA.  Inc., 
C-3355,  57  Fed.  Reg.  2913,  (January  24,  1992)  (consent  order 
issued  December  20,  1991). 

"    State  Volunteer  Mutual  Insurance  Corp. ,  102  F.T.C.  1232 
(1983)  (consent  order);  Health  Care  Management  Corp..  107  F.T.C. 
285  (1986)  (consent  order);  North  Carolina  Orthopaedic 
Association.  108  F.T.C.  116  (1986)  (consent  order);  Medical  Staff 
of  Memorial  Medical  Center.  110  F.T.C.  541  (1988)  (consent 
order);  Sherman  A.  Hope.  M.D..  98  F.T.C.  58  (1981)  (consent 
order) ;  American  Academy  of  Ophthalmology.  101  F.T.C.  1018  (1983) 
(advisory  opinion) ;  Medical  Staff  of  John  C.  Lincoln  Hospital  & 
Health  Center.  106  F.T.C.  291  (1985)  (consent  order);  Physicians 
of  Meadville,  109  F.T.C.  61  (1987)  (consent  order);  Robert  E. 
Harvey.  M.D. .  Ill  F.T.C.  57  (1988)  (consent  order);  Certain  Sioux 
Falls  Obstetricians.  Ill  F.T.C.  122  (1988)  (consent  order);  Lee 
M.  Mabee.  M.D. ,  112  F.T.C.  517  (1989)  (consent  order);  Medical 
Staff  of  Dickinson  County  Memorial  Hosp-ital.  112  F.T.C.  33  (1989) 
(consent  order);  Medical  Staff  of  Holy  Cross  Hospital.  C-3345,  56 
Fed.  Reg.  49,184  (September  27,  1991)  (consent  order  issued 
September  10,  1991);  Medical  Staff  of  Broward  General  Medical 
Center.  C-3344,  56  Fed.  Reg.  49,184  (September  27,  1991)  (consent 
order  issued  September  10,  1991). 
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For  example,  the  Commission  has  addressed  the  issue  of  exclusive 
contracts  between  hospitals  and  anesthesiologists.'^ 

Commission  members  and  staff  have  given  speeches  covering 
the  wide  range  of  substantive  antitrust  issues  related  to  health 
care.   Such  speeches  often  provide  an  overview  or  summary  of  the 
CoiTimission  enforcement  efforts  in  the  health  care  area.   Groups 
that  are  interested  in  finding  out  the  Commission's  enforcement 
practices  have  regularly  invited  Commissioners  or  staff  to  make 
presentations.   Prepared  remarks  from  such  presentations  are 
often  made  available  to  the  public.''* 

Finally,  to  the  extent  that  there  are  concerns  that  future 
conduct  may  carry  with  it  potential  antitrust  liability,  we 
suggest  that  parties  simply  ask  the  Commission  staff  about  the 
conduct  before  engaging  in  it.   This  can  be  (and  has  been)  done 
informally  by  simply  discussing  the  proposed  conduct  with  staff, 
or  more  formally  by  seeking  an  advisory  opinion  from  the  staff  or 
Commission.   The  Commission  has  issued  several  advisory  opinions 


'*  See  Burnham  Hospital.  101  F.T.C.  991  (1983)  (advisory 

opinion) .   See  also  Brief  of  the  United  States  and  Federal  Trade 
Commission  as  Amicus  Curiae  on  Petition  for  a  Writ  of  Certiorari, 
Jefferson  Parish  Hospital  District  No.  2  v.  Hyde.  466  U.S.  2 
(1984)  . 

'^     See,  e.g..  "Antitrust  and  Managed  Competition  for 
Health  Care,"  Remarks  of  Dennis  A.  Yao,  Commissioner,  Federal 
Trade  Commission,  Before  the  Los  Angeles  County  Bar  Association 

(April  16,  1993);  "The  Role  of  Antitrust  Enforcement  in  Health 
Care  Reform,"  Remarks  by  Janet  D.  Steiger,  Chairman,  Federal 
Trade  Commission,  Before  the  National  Health  Lawyers  Association 

(February  19,  1993);  "The  Myths  and  Realities  of  Antitrust 
Enforcement  in  the  Hospital  Industry,"  Remarks  by  Mark  J. 
Horoschak,  Assistant  Director,  Bureau  of  Competition,  Federal 
Trade  Commission,  Before  the  National  Council  of  Community 
Hospitals  (November  13,  1992);  "Reflections  on  the  Evolution  of 
Health  Care  Antitrust,"  Remarks  by  Kevin  J.  Arquit,  Director, 
Bureau  of  Competition,  Federal  Trade  Commission,  Before  the  New 
England  Antitrust  Conference  (November  7,  1992);  "The  Undervalued 
Role  of  Antitrust  in  Meeting  the  Increasing  Demand  for 
Controlling  Health  Care  Costs,"  Remarks  by  Roscoe  B.  Starek,  III, 
Commissioner,  Federal  Trade  Commission,  Before  the  26th  Annual 
Antitrust  Institute  Program  on  "Current  Health  Care  Antitrust 
Issues"  (November  6,  1992);  "The  Role  of  Antitrust  in  Improving 
and  Reforming  the  Health  Care  System,"  Remarks  by  Kevin  J. 
Arquit,  Director,  Bureau  of  Competition,  Federal  Trade 
Commission,  Before  the  American  Bar  Association,  Section  of 
Antitrust  Law  and  Health  Law  Forum  (October  15,  1992). 
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covering  health  care  issues."  The  American  Hospital  Association 
has  stated  that  the  Commission's  advisory  opinion  process  "often 
provides  a  relatively  clear  signal  as  to  whether  the  Commission 
would  challenge  ...  [a  particular  merger]  if  the  parties  moved 
forward."" 

You  note  in  your  question  that  hospitals  in  your  state  have 
a  perception  that  they  cannot  meet  and  discuss  their  community's 
health  care  needs.   Whether  hospitals  can  meet  and  discuss  their 
community's  health  needs  depends  upon  the  subjects  they  will 
discuss  at  such  a  meeting.   If  the  subject  matters  the  hospitals 
wish  to  discuss  do  not  involve  any  competitive  issues,  for 
example  a  matter  purely  related  to  public  health  such  as  an 
exchange  of  medical  information  on  certain  treatments  of 
hospitalized  patients,  then  there  is  no  antitrust  issue  at  all 
and  the  hospitals  are  free  to  meet  without  fear  of  antitrust 
liability. 

Discussions  of  some  matters  by  competing  hospitals  do  raise 
competitive  concerns  and  possible  antitrust  liability,  depending 
upon  exactly  what  is  discussed.   Discussing  conduct  that  is  a  per 
se  violation  of  the  antitrust  laws,  such  as  jointly  raising  or 
fixing  prices,  would  likely  expose  the  hospitals  to  antitrust 
liability.   Discussing  joint  conduct  such  as  the  formation  of  a 
joint  venture  to  offer  some  service  none  of  the  hospitals  can 
efficiently  offer  alone  is  very  unlikely  to  expose  them  to 
antitrust  liability.   Having  legal  counsel  attend  such  meetings 
of  competitors  is  often  an  excellent  way  to  insure  that  such 
meetings  do  not  stray  into  prohibited  topics. 


6.   What  antitrust  concerns  do  you  have  with  some  major  health 
reform  initiatives,  such  as  the  community  care  networks? 

Answer: 

Most  health  reform  proposals  do  not  have  significant 
antitrust  implications.   Either  the  proposals  rely  upon 
competitive  markets  the  antitrust  laws  seek  to  preserve,  or  the 
proposals  explicitly  supplant  market  forces  with  government 
regulation.   Either  way,  they  do  not  offer  competing  health 


"■     See,  e.g.  .  Iowa  Dental  Association.  99  F.T.C.  648 
(1982)  (advisory  opinion);  American  Academy  of  Ophthalmology.  101 
F.T.C.  1018  (1983)  (advisory  opinion);  Burnham  Hospital.  101 
F.T.C.  991  (1983)  (advisory  opinion). 

"   American  Hospital  Association,  An  Executive's  Guide 
through  the  Antitrust  Thicket,  at  9-10  (April  1989). 
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providers  significant  opportunities  to  exploit  consumers  by 
suppressing  competition. 

A  concern  exists  that  such  opportunities  might  arise  under 
the  "community  care  networks"  model  espoused  by  the  American 
Hospital  Association  —  That  concern  is  as  tentative  as  the  AHA's 
proposal,  which  at  this  time  is  too  vague  for  me  to  offer  more 
than  general  observations.   I  understand  that  the  AHA  envisions 
extensive  cooperation  among  network  providers,  not  only  to 
coordinate  the  care  of  network  patients  but  also  to  reduce 
duplication  of  functions  and  facilities.   The  result  of  such 
cooperation  might  be  beneficial  to  consumers,  depending  in  part 
on  local  market  conditions  (such  as  the  presence  of  competing 
"community  care  networks"  to  which  patients  can  turn,  or  enough 
non-network  providers  to  which  patients  or  their  health  plans  can 
turn,  if  a  particular  network's  cooperative  efforts  turn  out 
badly) .   But  there  is  also  the  potential  for  such  cooperation  to 
frustrate  competing  visions  of  health  care  reform,  by  reducing 
the  options  available  to  non-"community  care  network"  health 
plans  relying  upon  competition  among  providers  (for  example, 
thT-ough  competitive  bidding)  to  reduce  their  costs.   A  dominant 
"community  care  network"  might  also  be  able  to  insulate  itself 
from  competition  from  other  health  plan's,  and  thus  from  the 
market  pressures  that  spur  providers  to  serve  consumers. 

However,  it  is  conceivable  that  the  "community  care  network" 
concept  can  be  effectively  implemented  without  cooperation  among 
competitors  that  may  raise  antitrust  concerns.   For  example,  a 
health  plan  might  be  able  to  create  such  a  network  through 
multiple  contracts  with  providers,  whose  activities  would  be 
coordinated  in  cooperation  with  (and  under  the  direction  of)  the 
health  plan  rather  than  with  each  other.   Or  a  "community  care 
network"  might  operate  in  a  manner  similar  to  existing  highly 
integrated  health  maintenance  organizations,  such  as  the  Kaiser 
and  Group  Health  Cooperative  systems  on  the  West  Coast,  which 
have  operated  successfully  for  many  years  without  antitrust 
problems . 


7)    You  are  aware  of  the  concerns  of  health  care  providers  about 
antitrust.   Are  any  of  these  concerns  valid  or  do  you  thin)c  that 
the  conduct  referred  to  is  already  permissible?   Can  you  give 
examples? 

Answer : 

We  believe  that  the  concerns  expressed  by  many  health  care 
providers  about  antitrust  risks  are  overstated.   The  law 
enforcement  records  of  the  Federal  Trade  Commission  and  the 
Antitrust  Division  of  the  Department  of  Justice  make  clear  that 
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legitimate,  procompetitive  arrangements  by  health  care  providers 
have  not  been  subject  to  antitrust  challenge.   Moreover,  both  the 
FTC  and  the  Department  of  Justice,  through  speeches,  advisory 
opinions,  informal  consultations,  and  other  r.eans,  continue  to 
devote  a  very  substantial  amount  of  time,  effort,  and  resources 
to  educating  and  informing  the  public  and  participants  in  the 
health  care  sector  of  the  agencies'  enforcement  intentions  and 
antitrust  law  standards. 

Antitrust  challenges  typically  occur  when  providers  act 
collectively  not  to  be  more  efficient  or  not  to  offer  something 
new  or  better  to  consumers  in  the  marketplace,  but  to  eliminate 
competition  or  engage  in  conduct  aimed  at  raising  prices  to 
consumers  or  restricting  consumers'  choice.   For  example,  such 
conduct  has  occurred  when  competing  providers  get  together  to 
prevent  the  entry  into  a  market  by  new  and  competing  forms  of 
practice  that  consumers  may  prefer;'"  or  where  providers 
collectively  and  coercively  try  to  extractr  more  favorable  terms 
(e.g. .  higher  prices)  than  the  providers  could  obtain  (and 
consumers  and  third-party  payors  otherwise  would  be  willing  to 
offer)  for  their  services  if  they  continued  to  act  as  independent 
competitors.''*   When  competing  health  care  providers  engage  in 
this  type  of  anticompetitive  conduct,  consumers  are  offered  less 
choice  at  higher  prices.   In  such  circumstances,  providers 
justifiably  should  be  concerned  about  being  subject  to  antitrust 
law  enforcement  activity. 


'*     See,  e.g. .  Medical  Staff  of  Broward  General  Medical 
Center,  C-3344,  56  Fed  Reg.  49,184  (September  27,  1991)  (consent 
order  issued  September  10,  1991).   The  complaint  alleged  that 
physicians  and  other  health  practitioners  with  privileges  to 
practice  at  a  Ft.  Lauderdale,  Florida,  hospital  conspired  to 
prevent  a  new,  multi-specialty  group  practice,  the  Cleveland 
Clinic,  from  entering  their  market. 

'"     See,  e.g. .  Southbank  IPA.  Inc. .  C-3355,  57  Fed.  Reg. 
2913  (January  24,  1992)  (consent  order  issued  December  20,  1991). 
The  complaint  alleged  that  twenty  three  obstetrician/ 
gynecologists  in  Jacksonville,  Florida,  agreed  to  fix  the  fees 
that  they  charged  to  third-party  payors. 
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II.   Questions  from  Senator  Durenberqer 


1)    A  major  element  of  health  systems  reform  is  restructuring 
the  way  that  health  care  is  delivered.   Many  group  practices  in 
Minnesota,  such  as  the  Mayo  Clinic,  the  Olmstead  Medical  Group 
and  the  Park  Nicollet  Medical  Center  are  already  moving  ahead  to 
capture  the  efficiencies  and  improved  quality  that  comes  from 
organizing  the  delivery  of  health  care. 

What  are  the  antitrust  implications  of  organized  delivery 
systems  or  integrated  delivery  systems  negotiating  with  health 
alliances?   How  does  the  FTC  interpretation  of  collective 
negotiations  apply  to  organized  delivery  systems?   Large 
multispecialty  group  practices? 

Answer: 

Health  care  providers  who  join  together  in  organized 
delivery  systems  or  integrated  delivery  systems  often  are  able  to 
offer  more  or  better  choices  than  they  could  provide 
independently.  Examples  of  such  integrated  groups  include  group 
medical  practices,  staff  model  HMOs,  and  risk  bearing  IPAs. 
Antitrust  law  recognizes  that,  in  the  absence  of  market  power, 
such  integrated  practices  are  likely  to  be  pro-competitive. 
Thus,  joint  negotiations  that  are  ancillary  to  an  integrated 
practice  usually  bear  no  antitrust  risk.   Indeed,  a  high 
percentage  of  the  Commission's  health  care  antitrust  enforcement 
resources  has  been  directed  at  assuring  that  innovative  delivery 
systems  have  not  been  unreasonably  restricted  by  the  combined 
efforts  of  market  incumbents. 

Where  the  joint  activity  of  the  providers  creates  market 
power,  the  Commission  and  the  courts  will  weigh  all  factors  in 
order  to  assess  whether,  on  balance,  consumer  welfare  is  likely 
to  be  harmed  or  enhanced.   The  larger  the  degree  of  market  power 
resulting  from  the  cooperation  of  the  providers,  the  less  likely 
it  will  be  that  the  full  benefits  from  the  cooperation  will  be 
passed  along  to  the  consumer.   In  our  experience,  most  integrated 
delivery  systems  heretofore  established  have  not  presented  a 
likelihood  of  significant  market  power.   It  is,  however,  too 
early  to  say  whether  ongoing  integration  in  anticipation  of 
health  care  reform  will  also  be  so  characterized. 

Of  course,  when  providers  join  together  merely  to  fix  prices 
or  other  terms  of  dealing  with  payers  and  in  all  other  respects 
remain  independent,  they  are  limiting  consumer  choice  rather  than 
expanding  it.   Such  price  fixing  is  characterized  as  "naked"  when 
it  is  not  ancillary  to  some  broader  pro-competitive  integration 
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of  the  providers.   Naked  price  fixing  is  a  per  se  violation  of 
the  antitrust  law.   Arizona  v.  Maricopa  County  Medical  Soc. .  457 
U.S.  332,  349  (1982).   By  definition,  the  per  se  rule  against 
naked  price  fixing  in  no  way  interferes  with  efficient 
integration  of  health  care  providers. 

2)    Would  we  relax  antitrust  standards  to  allow  hospitals  and 
group  practices  to  merge  to  attain  efficiencies  in  order  to  help 
the  system  meet  global  budgets?'" 

Answer; 

The  usual  "antitrust  standards"  already  take  into  careful 
account  the  possibility  that  a  merger  of  hospitals  or  physician 
practices  would  yield  cost  savings  and  other  benefits  that  would 
flow  to  consumers  (and,  presumably,  would  help  meet  global 
budgets) .   Efficiencies  are  explicitly  recognized  in  the  Federal 
Trade  Commission  and  Antitrust  Division  Merger  Guidelines  as  an 
important  factor  in  the  antitrust  analysis.''   Section  4  of  the 
Merger  Guidelines  explains  how  efficiencies  are  to  be  considered. 
Efficiencies  have  also  been  considered  in  all  five  of  the  fully- 
litigated  hospital  merger  cases  to  date-."   One  of  those 
decisions  (the  district  court  opinion  in  Carilion)  found  the 
hospitals'  efficiency  arguments  persuasive  and  allowed  the  merger 
to  proceed;  the  other  four  found  such  arguments  to  be  factually 
unpersuasive,  but  indicated  that  potential  efficiencies  would  be 


-°  This  question  is  set  forth  as  it  was  modified  after 

consultation  with  Senator  Durenberger's  staff. 

^'    Merger  Guidelines,  supra  n.  4. 

"    Federal  Trade  Commission  v.  University  Health.  Inc.. 
938  F.2d  1206  (11th  Cir.  1991),  rev'q  1991-1  Trade  Cas.  (CCH)  H? 
69,400,  69,444  (S.D.  Ga . )  (preliminary  injunction  proceeding); 
United  States  v.  Rockford  Memorial  Corp.  .  717  F.  Supp.  1251  (N.D. 
111.  1989),  aff 'd.  898  F.2d  1278  (7th  Cir.),  cert,  denied.  498 
U.S.  920  (1990);  United  States  v.  Carilion  Health  System.  707  F. 
Supp.  840  (W.D.  Va.),  aff 'd  mem. .  892  F.2d  1042  (4th  Cir.  1989); 
Hospital  Corp.  of  America.  106  F.T.C.  361  (1985),  aff 'd.  807  F.2d 
1381  (7th  Cir.  1986),  cert,  denied.  481-  U.S.  1038  (1987);  Ameri- 
can Medical  Int'l.  104  F.T.C.  1  (1984).   We  do  not  include  in 
this  discussion  the  pending  Adventist  Health  System/West 
litigation  (now  in  administrative  proceedings  before  the 
Commission),  or  the  Columbia  Hospital  litigation  (in  which 
administrative  proceedings  are  pending,  and  the  related  Federal 
court  proceedings  were  concluded  by  a  stipulated  preliminary  in- 
junction not  accompanied  by  a  court  opinion) . 
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given  serious  consideration  if  supported  by  the  evidence.^' 
Because  the  antitrust  laws  do  not  stand  in  the  way  of  hospital 
and  physician  practice  mergers  where  the  potential  benefits  to 
consumers  from  efficiencies  outweigh  the  danger  of  potential 
anticompetitive  price  increases,  I  believe  no  "relaxation"  of 
those  laws  is  needed  to  help  meet  global  budgets. 


3)    What  are  the  antitrust  implications  of  who  governs  the 
[health]  alliances?   For  example:   a  local  government,  a  state 
government,  the  federal  government,  a  board  of  individuals  from 
different  interests,  or  a  combination  of  all  or  for  some  of  the 
above?   What  about  whether  it  is  non-profit  or  for-profit  or  some 
other  organizational  structure? 

Answer: 

Until  the  Administration's  health  care  reform  proposal  is 
made  public,  it  is  difficult  to  answer  this  question  fully.   For 
example,  the  answer  will  depend  in  part  on  the  nature  and  scope 
of  the  activities  that  health  alliances  are  expected  to 
undertake.   It  is  possible  that  the  alliances  will  not  be  engaged 
in  any  conduct  that  unreasonably  restrains  trade,  in  which  case 
their  governance  structure  and  for-profit  or  non-profit  status 
will  have  no  antitrust  implications. 

Assuming,  however,  that  a  health  alliance's  actions  did 
restrain  trade,  its  governance  structur-e  may  have  important 
antitrust  implications.   If  the  health  alliance  is  an  arm  of  the 
federal  government,  then  its  actions  will  not  be  subject  to  the 
federal  antitrust  laws.   If  a  health  alliance  is  governed  by  a 
state  or  local  government,  or  by  private  parties,  its  conduct  may 
be  exempt  from  antitrust  scrutiny  if  the  conduct  meets  the 
Supreme  Court's  requirements  for  finding  state  action  immunity, ^^ 


"    See  our  response  to  Senator  Hatch's  question  #7,  below, 
for  a  discussion  of  some  reasons  why  hospitals'  efficiency 
arguments  may  be  unpersuasive  in  some  instances. 

^■'     Courts  have  stated  that  the  actions  of  private  parties 
may  be  insulated  from  the  antitrust  laws  under  the  "state  action 
doctrine"  if  two  conditions  are  met.   First,  the  state  must 
clearly  articulate  a  policy  to  displace  competition  with 
regulation.   Second,  the  state  must  actively  supervise  the 
private  parties.   Federal  Trade  Commission  v.  Ticor  Title  Ins. 

Co. .  U.S.  ,  112  S.  Ct.  2169,  119  L.  Ed  2d  410,  422  (1992); 

City  of  Columbia  v.  Omni  Outdoor  Advertising.  Inc..  U.S.  , 

111  S.Ct.  1344,  1348-1351  (1991);  Patrick  v.  Burqet.  486  U.S.  94 

(continued. . . ) 
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or  there  is  an  express  or  implied  repeal  of  the  antitrust  laws 
for  the  conduct  under  the  legislation  creating  the  system.-' 

The  status  of  a  health  alliance  as  for-profit  or  nonprofit 
would  not  appear  to  have  direct  implications  for  applicability  of 
the  antitrust  laws  to  the  alliance's  actions;  experience  has 
shown  that  nonprofit  entities  can  and  do  engage  in  conduct  that 
hurts  competition  and  consumers,  and  the  Sherman  Act  does  not 
distinguish  between  anticompetitive  actions  by  for-profit  and 
nonprofit  entities.-"   Likewise,  the  Clayton  Act  has  been  held  to 


■*{...  continued) 
(19  88)  ;  Southern  Motor  Carriers  Rate  Conference.  Inc.  v.  United 
States ,  471  U.S.  48  (1985);  Town  of  Hallie  v.  City  of  Eau  Claire , 
471  U.S.  34  (1985);  Community  Communications  Co..  Inc.  v.  City  of 
Boulder ,  455  U.S.  40  (1982);  California  Retail  Liquor  Dealers 
Ass'n.  V.  Midcal  Aluminum.  Inc. ,  445  U.S.  97  (1980);  City  of 
Lafayette  v.  Louisiana  Power  &  Light  Co..  435  U.S.  389  (1978); 
Bates  y.  Arizona  State  Bar ,  433  U.S.  350  (1977);  Cantor  v. 
Detroit  Edison  Co. .  428  U.S.  579  (1976);  Goldfarb  v.  Virginia 
State  Bar,  421  U.S.  773  (1975);  Parker  v.  Brown.  317  U.S.  341 
(1943) . 

■''     For  the  Supreme  Court's  views  on  the  limited 
circumstances  justifying  a  finding  of  implied  antitrust  repeal, 
see  National  Gerimedical  Hospital  &  Gerontology  Center  v.  Blue 
Cross  of  Kansas  City,  452  U.S.  378  (1981);  Gordon  v.  New  York 
Stock  Exchange.  422  U.S.  659  (1975);  United  States  v.  National 
Ass'n.  of  Securities  Dealers.  Inc.,  422  U.S.  694  (1975);  Goldfarb 
V.  Virginia  State  Bar ,  421  U.S.  773  (1975);  Federal  Maritime 
Commission  v.  Seatrain  Lines.  Inc..  411  U.S.  726  (1973);  Otter 
Tail  Power  Co.  v.  United  States,  410  U.S.  366  (1973);  United 
States  V.  Philadelphia  National  Bank,  374  U.S.  321  (1963);  Silver 
V.  New  York  Stock  Exchange ,  373  U.S.  341  (1963);  United  States  v. 
Borden  Co. ,  308  U.S.  188  (1939). 

-"     See,  e.g. ,  National  Collegiate  Athletic  Association  v. 
Board  of  Regents  of  the  University  of  Oklahoma.  468  U.S.  85 
(1984)  (holding  nonprofit,  unincorporated  association,  whose 
members  were  nonprofit  colleges  and  universities,  to  have 
violated  the  Sherman  Act  by  adopting  agreement  restricting 
televising  of  college  football  games).   The  Supreme  Court  stated: 

There  is  no  doubt  that  the  sweeping  language  of  §  1  [of  the 
Sherman  Act]  applies  to  nonprofit  entities,  Goldfarb  v. 
Virginia  State  Bar.  421  U.S.  773,  786-787  (1975),  and  in  the 
past  we  have  imposed  antitrust  liability  on  nonprofit 
entities  which  have  engaged  in  anticompetitive  conduct, 
American  Society  of  Mechanical  Engineers.  Inc.  v.  Hydrolevel 

(continued. . . ) 
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apply  to  potentially  anticompetitive  mergers  and  acquisitions 
involving  nonprofit  hospitals.'   In  some  situations,  the  Federal 
Trade  Commission  lacks  jurisdiction  under  the  FTC  Act  over  non- 
profit organizations.-"   However,  non-profit  entities  over  which 
the  Commission  lacks  such  jurisdiction  may  still  be  liable  for 
violations  of  the  antitrust  laws  in  actions  brought  by  the  FTC 
under  the  Clayton  Act,  by  the  Antitrust  Division  of  the 
Department  of  Justice,  or  by  injured  private  parties. 


■'''(...  continued) 

Corp. .  456  U.S.  556,  576  (1982).   Moreover,  the  economic 
significance  of  the  NCAA's  nonprofit  character  is 
questionable  at  best.   Since  the  District  Court  found  that 
the  NCAA  and  its  member  institutions  are  in  fact  organized 
to  maximize  revenues,  ...  it  is  unclear  why  petitioner  is 
less  likely  to  restrict  output  in  order  to  raise  revenues 
above  those  that  could  be  realized  in  a  competitive  market 
than  would  be  a  for-profit  entity. 

(Id.  at  100  n.22) 

•'     See,  e.g. ,  Federal  Trade  Commission  v.  University 
Health.  Inc. .  938  F.  2d  1206  (11th  Cir.  1991);  United  States  v. 
Rockford  Memorial  Corporation,  898  F.  2d  1278  (7th  Cir.  1990), 
cert,  denied.  498  U.S.  920  (1990)  (dictum).   See  also  Federal 
Trade  Commission  v.  Columbia  Hospital  Corporation,  Civil  Action 
No.  93-30-CIV-FTM-23D  (M.D.  Fla.  May  21,  1993)  (Stipulated 
Preliminary  Injunction  and  Final  Order) ;  Hospital  Corporation  of 
America  v.  FTC,  807  F.  2d  1381,  1390-1391  (7th  Cir.  1986),  cert. 
de.iied.  481  U.S.  1038  (1987). 

-'"     See  Community  Blood  Bank  v.  Federal  Trade  Commission , 
405  F.2d  1011,  1015-20  (8th  Cir.  1969).   The  Federal  Trade 
Commission  has  been  held  to  have  jurisdiction  over  non-profit 
organizations  that  have  members,  and  are  organized  to  carry  on 
business  for  the  profit  of  those  members.   American  Medical 
Ass'n.  94  F.T.C.  701,  993-96  (1979),  enforced  as  modified,  638 
F.2d  443  (2d  Cir.  1980),  aff'd  per  curiam  by  an  equally  divided 
court,  455  U.S.  676  (1982). 
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III.   Questions  from  Senator  Hatch 


1)    Many  health  care  providers  are  as)c-ing  for  greater  certainty 
and  clarity  of  antitrust  rules  governing  collaborative 
arrangements.   Is  there  any  way  to  make  an  exhaustive  list  of 
approved  or  disapproved  activities  or  arrangements?   Could  you 
suggest  some  market  power  or  other  forms  of  safe  harbors  below 
which  joint  activity  would  not  likely  pose  threats  to 
competition?   Perhaps  you  could  respond  to  this  question  by 
explaining  what  types  or  magnitudes  of  efficiencies  and  the 
respective  weight  given  them  when  you  analyze  mergers  or 
collaborations. 


Answer; 

First,  let  me  note  that  antitrust  enforcement  is  probably 
more  well  defined  as  it  is  applied  to  healthcare  than  any  other 
single  industry.   My  response  to  question  5  from  Senator 
Rockefeller  provides  some  detail  on  this  point.   Indeed,  the 
American  Hospital  Association  has  acknowledged  that  "[t]he 
general  analytical  framework  for  analyzing  the  antitrust 
ra.nif ications  of  hospital  mergers  is  well  established."''*  It  has 
also  characterized  the  Commission's  advdsory  opinion  procedure  as 
"a  relatively  clear  signal  as  to  whether  the  Commission  would 
challenge. .. [a  merger]  if  the  parties  moved  forward."' 

While  it  is  not  possible  "to  make  an  exhaustive  list  of 
approved  or  disapproved  activities  or  arrangements...,"  the 
analytical  processes  are  well  known.   In  the  case  of  mergers,  the 
Commission  and  the  Department  of  Justice  have  jointly  issued  a 
detailed  set  of  enforcement  guidelines."   In  the  case  of  other 
horizontal  arrangements,  the  doctrine  of  ancillary  restraints 
provides  a  clear  analytical  framework  and  in  a  broad  sense 
provides  a  safe  harbor  for  efficiency-enhancing  joint  activity. 
That  doctrine  holds  that  an  otherwise  illegal  horizontal 
cooperation  may  be  permitted  when  the  parties  are  also 


-"    American  Hospital  Association,  Hospital  Mergers:   An 
Executive's  Guide  through  the  Antitrust  Thicket,  at  20  (September 
1989)  . 

""     Id^  at  9-10. 

"     Merger  Guidelines,  supra  n.  4.   See  also  letter  dated 
June  8,  1993,  from  Chairman  Steiger  to  Senator  Hatch. 
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cooperating  in  a  broader  venture  which  enhances  rather  than 
limits  consumer  choice.   In  order  for  the  doctrine  to  apply,  the 
restraint  must  be  necessary  to  make  the  broader  venture  work. 

Assume,  for  example,  that  there  is  a  community  with  100 
physicians.  If,  say,  five  of  those  physicians  agree  to  fix 
prices,  and  nothing  more,  that  would  be  a  per  se  violation  of  the 
Sherman  Act.   The  law  assumes  there  are  no  benefits  to  society 
from  naked  restrictions  on  price.   It  does  not  matter  under  the 
law  whether  the  price  fixing  is  effective  —  since  there  are  no 
offsetting  benefits  there  is  no  reason  to  allow  any  tampering 
with  price  at  all.   But  assume  instead  the  same  five  physicians 
join  together  in  partnership  and  as  par-t  of  the  partnership 
agreement  they  fix  the  prices  they  will  charge.   It  seems  clear 
that  the  price  fixing  is  ancillary  to  the  partnership  and  that 
the  partnership  is  likely  to  enhance  consumer  choice;  for  example 
the  partnership  may  allow  each  physician  to  specialize  in  a 
certain  area  of  practice. 

The  fact  that  a  restraint  is  ancillary  to  a  larger  pro- 
competitive  venture  does  not  necessarily  end  the  inquiry  —  if 
the  market  power  created  by  the  venture  is  significant  it  may,  on 
balance,  result  in  a  lessening  of  consumer  choice.   In  many 
instances,  however,  the  collaborative  arrangements  we  see  in  the 
healthcare  industry  do  not  present  a  likelihood  of  market  power. 
Therefore,  a  showing  that  a  restraint  is  ancillary  to  a  broader 
procompetitive  venture  is  often  an  effective  safe  harbor;  at  the 
very  least  it  is  a  clear  and  easy-to-apply  analytical  model. 

The  Commission  does  examine  efficiencies  and  weigh  them  in  a 
rule  of  reason  analysis.   As  a  general  proposition,  the  more 
significant  the  competitive  injury  posed  by  a  merger  or  other 
collaboration,  the  greater  assurance  the  Commission  requires  that 
efficiencies  will  offset  that  anticompetitive  potential.   The 
types  and  scope  of  efficiencies  that  th^e  Commission  considers  in 
mergers,  which  are  also  applicable  to  other  collaborations,  are 
discussed  in  the  Department  of  Justice  and  Federal  Trade 
Commission  Horizontal  Merger  Guidelines  §  4,  which  state  in  part: 

Cognizable  efficiencies  include,  but  are  not  limited 
to,  achieving  economies  of  scale,  better  integration  of 
production  facilities,  plant  specialization,  lower 
transportation  costs,  and  similar  efficiencies  relating 
to  specific  manufacturing,  servicing,  or  distribution 
operations  of  the  merging  firms.   The  Agency  may  also 
consider  claimed  efficiencies  resulting  from  reductions 
in  general  selling,  administrative,  and  overhead 
expenses,  or  that  otherwise  do  not  relate  to  specific 
manufacturing,  servicing,  or  distribution  operations  of 
the  merging  firms,  although  as  a  practical  matter, 
these  types  of  efficiencies  may  be  difficult  to 
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demonstrate.   In  addition,  the  Agency  will  reject 
claims  of  efficiencies  if  equivalent  or  comparable 
savings  can  reasonably  be  achieved  by  the  parties 
through  other  means.   The  expected  net  efficiencies 
must  be  greater  the  more  significant  are  the 
competitive  risks  identified  .... 

Merger  Guidelines  §  4. 

In  addition,  the  Commission  examines  the  likelihood  that 
claimed  efficiencies  will  be  realized,  that  the  efficiencies  will 
be  passed  on  to  consumers  as  lower  prices,  and  that  the 
efficiencies  can  be  achieved  by  means  other  than  the  proposed 
merger.   Unsubstantiated  claims  of  efficiencies,  or  claims  of 
efficiencies  that  will  not  directly  benefit  consumers,  are  given 
less  weight  than  well  documented  claims  of  efficiencies  that  will 
likely  lead  to  lower  prices  or  a  higher  quality  of  care." 
Because  information  relating  to  efficiencies  is  often  under  the 
co.itrol  of  the  parties  to  the  merger,  the  Commission  has  required 
proponents  of  a  merger  to  present  evidexice  demonstrating  any 
efficiencies  claimed." 


"     We  note  that  in  two  of  the  three  cases  where 
efficiencies  were  addressed  by  the  federal  courts,  courts  have 
held  that  the  defendants  in  hospital  merger  cases  have  failed  to 
prove  their  claims  of  substantial  efficiencies.   See  United 
States  V.  Rockford  Memorial  Corp.,  717  F.  Supp.  1251,  1291  (N.D. 
111.  1990),  af f 'd,  898  F.2d  1278  (7th  Cir.),  cert,  denied.  498 
U.S.  920  (1990)  ("the  defendants  have  failed  to  clearly  and 
convincingly  demonstrate  that  the  merger  will,  in  fact,  create  a 
net  economic  benefit  for  the  health  care  consumer");  Federal 
Trade  Commission  v.  University  Health.  Inc.,  938  F.2d  1206,  1233 
(11th  Cir.  1991)  ("appellees  here  have  not  presented  sufficient 
evidence  to  support  their  claim  that  the  intended  acquisition 
would  generate  efficiencies  benefiting  consumers"). 

"    Under  the  1968  Department  of  Justice  Merger  Guidelines, 
efficiencies  were  not  considered  in  assessing  the  likely 
anticompetitive  effects  of  a  merger.   In  1982,  the  Department  of 
Ju-tice  revised  its  Guidelines  to  recognize  that  an  evaluation  of 
efficiencies  might  be  undertaken  in  merger  analysis  in  certain 
circumstances.   In  1984,  the  Department  of  Justice  revised  and 
reissued  its  Merger  Guidelines,  to  state  that  if  a  party  to  an 
otherwise  anticompetitive  merger  could  demonstrate  by  "clear  and 
convincing  evidence"  that  efficiencies  would  outweigh  the  likely 
anticompetitive  effects,  the  Department  might  not  bring  an 
enforcement  action.   The  Merger  Guidelines  issued  by  the  FTC  and 
the  Department  of  Justice  in  1992  continue  to  recognize  that  the 
agencies  may  forgo  an  enforcement  action,  if  parties  can 

(continued. . . ) 
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2)    I  suggested  to  Chairman  Steiger  of  the  FTC  at  another 
hearing  on  this  subject  that  most  hospital  mergers  occur  in 
markets  which  are  already  quite  concentrated  according  to 
traditional  merger  guidelines  assximptions  --  indeed  any  market 
which  has  fewer  than  six  hospitals  will  have  an  HHI  over  1800, 
meaning  that  the  market  is  "highly  concentrated"  and  therefore 
would  receive  serious  antitrust  scrutiny.   A  market  with  fewer 
than  six  hospitals  is  likely  the  rule,  not  the  exception. 
Doesn't  this  suggest  that  there  might  need  to  be  different 
standards  for  health  care  or  at  least  hospital  antitrust 
analysis? 

Answer: 

The  primary  statute  relied  upon  by  the  Commission  in 
achieving  the  goal  of  its  merger  enforcement  program  is  Section  7 
of  the  Clayton  Act,  15  U.S.C.  §  18.*^   It  prohibits  mergers 
where,  "the  effect  of  such  acquisition  may  be  substantially  to 
lessen  competition,  or  tend  to  create  a  monopoly."   This  statute 
focuses  on  the  future  effects  of  a  transaction.   Thus,  to 
determine  whether  a  proposed  merger  would  violate  Section  7,  and 
injure  consumers,  the  Commission  must  determine  the  likely  effect 
of  the  merger  on  competition  and  consumers  in  the  post-merger 
market.   Consumers  are  injured  when  they  are  required  to  pay 
hijher  prices  for  products  than  they  would  pay  without  the 
merger.'^    A  merger  can  lead  to  higher  prices  xf  the  merger 
creates  or  enhances  market  power  --  the  ability  of  a  single  firm, 
or  group  of  firms,  profitably  to  charge  prices  above  a 
competitive  price  level. 

It  is  not  possible  simply  by  observing  the  prices  and 
quantities  of  services  and  the  number  of  firms  operating  in  an 
area  to  determine  whether  competition  would  be  substantially 
lessened  as  a  result  of  a  merger.    Therefore,  in  making  a 
determination  that  competition  is  likely  to  be  substantially 


"( . . .continued) 
demonstrate  that  efficiencies  from  an  otherwise  anticompetitive 
transaction  outweigh  the  likely  adverse  effects. 

"    The  Commission  has  also  challenged  mergers  under 
Section  5  of  the  Federal  Trade  Commission  Act,  as  unfair  methods 
of  competition. 

"     Lowering  the  quality  of  goods  while  holding  price 
constant  has  the  same  detrimental  effect  on  consumers  as 
increasing  prices.   As  it  is  used  here,  the  term  "price  increase" 
includes  any  increase  in  price  after  ad'justing  for  any  change  in 
quality. 
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lessened  by  the  acquisition,  the  Commission  must  consider  many 
factors  relevant  to  the  operation  of  a  competitive  market.   The 
market  concentration,  which  reflects  the  number  of  firms 
operating  in  a  market,  is  one  such  factor. 

Under  the  Merger  Guidelines,  concentration  is  measured  by 
the  Herf indahl-Hirschman  Index  ("HHI").   The  HHI  is  calculated  by 
summing  the  squares  of  the  individual  market  shares  of  all  the 
firms  participating  in  the  market.'*   The  HHI  reflects  the 
distribution  of  market  shares  among  the  firms  in  the  market. 
Under  the  Merger  Guidelines,  markets  with  a  post-merger  HHI 
exceeding  1800  are  designated  highly  concentrated.'^   In  deciding 
whether  to  challenge  mergers  in  such  highly  concentrated  markets, 
the  starting  point  is  the  increase  in  the  HHI  caused  by  the 
merger.   Mergers  that  produce  an  increase  in  the  HHI  of  less  than 
50  "are  unlikely  to  have  adverse  competitive  consequences." 
Merger  Guidelines  §  1.51(c).   Mergers  that  produce  an  increase  in 
the  HHI  of  more  than  50  points  in  highly  concentrated  markets 
"potentially  raise  significant  competitive  concerns,"  Merger 
Guidelines  §  1.51(c),  and  mergers  that  produce  an  increase  in  the 
HHI  of  over  100  points  are  presumed  "likely  to  create  or  enhance 
market  power  or  facilitate  its  exercise,"  Merger  Guidelines 
§  1.51(c).   In  the  latter  two  cases,  mergers  in  highly 
concentrated  markets  that  produce  an  increase  in  the  HHI  of  over 
50  points  or  over  100  points,  the  Commission  considers  the 
qualitative  factors  listed  in  Sections  2-5  of  the  Merger 
Guidelines  in  determining  whether  to  challenge  a  transaction. 
These  include  the  potential  adverse  competitive  effects  of 
mergers  (Merger  Guidelines  §  2) ,  entry  analysis  (Merger 
Guidelines  §  3),  efficiencies  (Merger  Guidelines  §  4),  and 
failure  and  exiting  assets  (Merger  Guidelines  §  5) . 


'*    For  example,  a  market  consisting  of  five  firms  with 
market  shares  of  30  percent,  25  percent,  15  percent,  15  percent 
and  15  percent  has  an  HHI  of  2200  (30^  +  25^  +  15^  +  15^  +  15^  = 
2200).   The  HHI  ranges  from  10,000  (in  the  case  of  a  pure 
monopoly)  to  a  number  approaching  zero  (in  the  case  of  an 
atomistic  market).   Merger  Guidelines  §  1.5  n.  17. 

"    Because  your  question  specifically  asks  about  highly 
concentrated  markets,  we  focus  our  response  on  such  markets.   The 
Merger  Guidelines  note  that  in  moderately  concentrated  markets, 
markets  in  which  the  HHI  is  between  1000  and  1800,  "[mjergers 
producing  an  increase  in  the  HHI  of  more  than  100  points  .  .  . 
potentially  raise  significant  competitive  concerns  depending  on 
the  factors  set  forth  in  Sections  2-5  of  the  [Merger] 
Guidelines."   Merger  Guidelines  §  1.51(b).   The  Commission  has 
not  challenged  a  hospital  merger  in  a  market  that  had  a  post- 
merger  HHI  below  1800. 
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Market  shares  and  concentration  measured  by  the  HHI 
constitute  relevant  information  in  analyzing  the  likely 
competitive  effects  resulting  from  a  merger,  because  the  smaller 
the  number  of  market  participants  and  the  higher  the  market 
concentration,  the  more  likely  that  the  acquisition  will  lead  to 
a  substantial  lessening  of  competition,  all  other  factors  being 
equal.   If  there  are  many  hospitals  in  a  relevant  market,  so  that 
each  has  a  small  share  and  the  market  is  unconcentrated,  it  is 
unlikely  that  the  merged  hospital  could  raise  prices  or  decrease 
service  or  quality  unilaterally  because  patients  could  turn  to 
other  hospitals.   The  larger  the  number  of  firms  remaining  in  a 
market,  the  less  likely  that  the  acquisition  will  facilitate 
collusion.   In  unconcentrated  markets,  the  likelihood  of 
collusion  is  considered  remote,  and  enforcement  actions  are  not 
taken.   As  the  number  of  independent  hospitals  in  a  relevant 
market  decreases,  and  the  market  shares  and  HHI  figures  increase, 
it  becomes  more  likely  that  competition  will  be  substantially 
lessened  by  the  transaction.   As  the  market  becomes  more 
concentrated,  the  Commission  scrutinizes  the  proposed  merger  more 
thoroughly. 

If  concentration  numbers  in  the  relevant  market  lead  to  an 
inference  that  the  acquisition  could  lead  potentially  to 
significant  competitive  problems,  the  Commission  proceeds  to 
analyze  other  factors  relevant  to  the  operation  of  the  market. 
The  analysis  seeks  to  determine  whether  the  acquisition  will 
facilitate  collusive  activity  among  the  remaining  hospitals  in  a 
market  or  allow  for  unilateral  price  increases. 

A  review  of  past  Commission  investigations  of  hospital 
mergers  does  not  suggest  a  need  for  concentration  standards 
different  than  those  discussed  above  to  analyze  hospital  mergers 
and  acquisitions.   It  should  be  noted  that  the  data  indicates 
that  most  hospital  mergers  and  acquisitions  did  not  involve 
hospitals  that  competed  in  markets  that  are  highly  concentrated. 
From  fiscal  year  1981,  through  fiscal  year  1992,  the  Commission 
staff  reviewed  over  300  Hart-Scott-Rodino  filings  that  related  to 
mergers  and  acquisitions  of  hospitals."   After  examining  those 


"    While  both  the  Department  of  Justice  and  the  Federal 
Trade  Commission  generally  have  jurisdiction  over  mergers,  the 
two  agencies  have  established  a  liaison  arrangement.   Pursuant  to 
that  arrangement,  neither  agency  will  undertake  an  antitrust 
investigation  until  it  requests  and  is  granted  "clearance"  from 
the  other  agency.   At  the  time  of  such  a  clearance  request  the 
agencies  decide  among  themselves  which  one  will  investigate  the 
matter.   Through  this  process,  only  one  federal  antitrust  agency 
investigates  any  particular  transaction.   The  number  of  filings 
in  the  text  includes  only  those  filings  where  the  Department  of 
Justice  did  not  request  clearance. 


97 

premerger  filings,  the  staff  only  sought  to  open  investigations 
in  25  instances."*   In  14  of  these  25  instances,  the  staff  was 
able  to  resolve  the  matter  after  opening  an  investigation,  but 
before  issuing  Hart-Scott-Rodino  reques.ts  for  additional 
information  to  the  parties  to  the  merger  or  acquisition.   In  only 
11  instances  did  the  staff  find  it  necessary  to  issue  Hart-Scott- 
Rodino  requests  for  additional  information. 

In  those  cases  where  the  staff  were  able  to  identify  a 
plausible,  highly  concentrated  market  in  which  the  hospitals 
competed,  the  Commission  only  challenged  a  handful  of 
acquisitions.   Including  all  hospital  mergers  and  acquisitions 
reviewed  by  the  Commission,^"  both  those  for  which  a  Hart-Scott- 
Rodino  filing  was  required,  and  those  for  which  no  filing  was 
made,  from  fiscal  year  1981  through  fiscal  year  1992,  only  26 
hospital  mergers  were  identified  where  there  was  sufficient 
concern  to  warrant  substantial  investigation.   In  most  of  these 
cases  there  was  a  plausible  market  in  which  the  two  parties 
competed  and  which  was  highly  concentrated.   Upon  the  completion 
of  the  investigations,  the  Commission  challenged  only  5  of  those 
26  mergers. 

—  Don't  any  actors  face  heightened  antitrust  risks  in  such  small 
markets? 


Not  necessarily.   As  the  number  of  independent  firms  in  a 
relevant  market  decreases,  and  the  market  shares  and 
concentration  levels  increase,  it  becomes  more  likely  that 
competition  will  be  substantially  lessened  by  the  transaction. 
As  the  market  becomes  more  concentrated,  the  Commission 
scrutinizes  the  proposed  merger  more  thoroughly.   But,  as 
indicated  in  the  foregoing  response,  most  hospital  mergers  have 
withstood  antitrust  scrutiny,  including  many  in  highly 
concentrated  markets. 

—  Could  any  safe  harbor  rules  work  in  such  small  markets? 

Answer: 


In  these  25  instances  the  Federal  Trade  Commission 
staff  sought  clearance  from  the  Department  of  Justice  to  conduct 
an  investigation. 

*"  This  number  excludes  those  mergers  and  acquisitions  for 

which  the  Department  of  Justice  sought  clearance. 
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The  Merger  Guidelines  already  define  concentration  levels 
that  "are  unlikely  to  have  adverse  competitive  consequences  and 
ordinarily  require  no  further  analysis."   I  understand  this 
question  to  ask  whether,  in  the  case  of  hospitals,  such 
concentration  levels  could  or  should  be  defined  to  include  at 
least  some  markets  with  fewer  than  six  hospitals.   Our 
enforcement  experience  has  shown  that  mergers  in  markets  with 
less  than  six  hospitals  may  be  likely,  in  light  of  the  variety  of 
factors  already  discussed,  to  lessen  competition  and  harm 
consumers.^'   Based  on  this  experience  I  do  not  believe  that  a 
safe  harbor  rule  could  be  devised  to  include  markets  with  "fewer 
than  six  hospitals." 

—  Should  there  be  different  antitrust  rules  for  small  or  rural 
areas,  which  are  often  underserved  —  perhaps  partly  because  they 
have  higher  antitrust  risks  and  lower,  not  higher,  provider 
profits  to  encourage  market  entrants. 

Answer: 

I  know  of  no  evidence  suggesting  that  actual  or  perceived 
antitrust  risks  have  adversely  affected  the  level  of  hospital 
services  available  in  small  or  rural  areas.   Nor  do  I  know  of  any 
basis  for  applying  different  antitrust  rules  for  small  or  rural 
areas.   To  the  extent  that  market  conditions  in  rural  or  small 
markets  affect  the  likelihood  that  a  merger  would  have 
anticompetitive  affects,  the  Commission  would  consider  those 
market  conditions  in  deciding  whether  to  bring  an  enforcement 
action  against  the  merger. 

3)    Market  definition  is  perhaps  the  most  difficult  issue  in 
antitrust  analysis.   Is  there  any  way  to  provide  greater  clarity 
about  market  boundaries  for  health  care  markets  which  would  take 
into  account  such  distinctions  as  the  difference  between  the 
markets  for  general  and  tertiary  care,  the  various  medical 
specialties,  and  other  such  different  markets? 


"     See  FTC  v.  University  Health.  Inc.,  938  F.2d  1206  (11th 
Cir.  1991) . 
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Answer: 

Defining  a  relevant  market  for  antitrust  purposes 
(essentially,  identifying  the  competitors,  if  any,  in  a  position 
to  significantly  restrain  non-trivial  price  increases  or  quality 
decreases  for  a  service  affected  by  the  business  activity  under 
consideration)  requires  consideration  of  many  factors  specific  to 
the  service  and  the  local  area  in  question  —  including  some 
relevant  factors  identified  in  your  question.   The  best 
generalization  I  can  offer,  discussed  in  more  detail  below  in  my 
response  to  the  third  part  of  this  question  #3,  is  that  health 
care  providers  seem  to  be  well  acquainted  with  the  markets 
relevant  to  their  business  decisions  which  take  fully  into 
account  their  local  circumstances. 

"Rules  of  thumb"  for  market  definition  tend  to  be  unreliable 
because  of  the  wide  range  of  factors  potentially  affecting  market 
definition,  which  vary  among  different  areas  of  the  country  and 
different  mergers  or  other  activities.   These  factors  include, 
but  are  not  limited  to,  topography  (e.g. .  mountain  ranges  or 
bodies  of  water  which  separate  hospitals  in  different 
communities,  and  may  isolate  merging  hospitals  from  each  other  or 
from  other  hospitals) ;  road  and  weather  conditions  (which  may 
facilitate  or  hinder  travel  to  obtain  health  care) ;  the  average 
age  of  the  population  (which  may  affect  the  ability  to  obtain 
health  care  outside  the  community) ;  population  density  and 
distribution  (e.g. ,  do  the  areas  between  communities  contain 
substantial  populations  for  which  hospitals  in  more  than  one 
community  can  effectively  compete?);  and  commuting  and  trade 
patterns  (do  people  in  a  community  regularly  work  and  shop,  and 
perhaps  could  readily  also  choose  to  obtain  their  health  care,  in 
other  communities?).   The  wide  variations  in  local  circumstances 
between  different  regions,  or  even  within  a  region,  preclude  us 
from  reliably  defining  markets  without  considering  those  local 
circumstances. 

I  agree  with  your  suggestion  that  the  specific  health 
service (s)  affected  by  the  activity  in  question  can  be  another 
variable  relevant  to  the  definition  of  hospital  and  other  health 
service  markets.   For  example,  a  health"  plan's  subscribers  may  be 
generally  unwilling  to  travel  outside  their  communities  for 
primary,  "bread-and-butter"  hospital  services,  but  might  not 
object  to  having  to  occasionally  travel  longer  distances  for 
uncommon  and  unusually  expensive  procedures  (such  as  organ 
transplants).   In  general,  the  less  common  and  more  sophisticated 
the  service,  the  broader  will  be  the  area  in  which  providers  of 
that  service  can  effectively  compete  with  each  other.   Moreover, 
differences  in  the  services  offered  by  community  hospitals 
offering  only  primary-  or  secondary-level  services,  and  teaching 
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hospitals  focusing  on  the  more  sophisticated  tertiary  services, 
may  significantly  affect  competition  among  hospitals  in  a 
particular  area  and  therefore  the  antitrust  analysis.   Such 
differences  may,  for  example,  diminish  the  competitive  "overlap" 
between  a  teaching  hospital  proposing  to  acquire  a  small 
community  hospital  providing  basic  services  which  the  teaching 
hospital  does  not  focus  on.   Conversely,  those  differences  may 
heighten  the  antitrust  concerns  raised  by  a  merger  of  two  large 
tertiary  hospitals  (whose  significant  competitors,  if  any,  may 
include  only  other  such  hospitals  in  their  own  or  adjacent 
metropolitan  areas,  rather  than  smaller  hospitals  in  their  own 
community) .   Similar  considerations  would  influence  how  markets 
are  defined  for  non-hosoital  services  (for  example,  physician 
specialties) . 


How  could  such  market  definitions  take  into  account  the 
relative  price-insensitivity  of  consumers,  i.e.,  traditional 
antitrust  analysis  applied  a  5%  price  increase  rule  to  find 
where  substitutes  might  come  from  if  a  monopolist  set  supra- 
competitive  prices,  what  would  be  the  correct  number,  5%, 
10%,  15%,  etc.? 

Answer; 

Health  care  "consumers"  (broadly  defined)  who  would  be 
affected  by  price  increases  are  sufficiently  sensitive  to  health 
care  prices  to  make  the  "5%  price  increase  rule"  for  antitrust 
market  definition^-  sensible  in  health  care  markets.   Many 
privately-insured  patients  are  sensitive  to  price  differences 
among  health  care  providers,  because  they  have  to  pay  part  of 
those  differences  through  10%  or  20%  "co-payments".   More 
importantly,  their  health  plans  (particularly  "managed  care" 
plans  such  as  HMOs  and  PPOs)  often  are  sensitive  to  "small  but 
significant"  price  differences  or  increases,  and  are  quick  to 
take  business  away  from  overpriced  providers  if  they  have 
competitive  alternatives  to  which  they  can  turn  to  serve  their 
beneficiaries.   The  enforcement  agencies  generally  consult  with 
such  health  plans  (where  such  plans  are  prevalent)  when  trying  to 
determine  whether  a  price  increase  in  a  given  area  would  be 
profitable  or  counterproductive  for  the  hospitals  in  the  area. 

Moreover,  even  to  the  extent  that  individual  consumers  are 
insensitive  to  price  increases  (or  that  price  is  influenced  by 
government  regulation,  as  is  generally  the  case  with  conventional 
Medicare  reimbursement  for  inpatient  hospital  care) ,  consumers 
and  their  physicians  are  nonetheless  normally  sensitive  to 
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hospital  quality  decreases.   When  defining  markets,  the  Commis- 
sion considers  how  consumers  and  doctors  would  respond  to 
attempts  not  only  to  make  patients  pay  more  for  hospital  care, 
but  also  to  provide  fewer  or  lower-quality  services  for  their  (or 
their  health  plans')  money.   It  is  normally  possible  to  make  at 
least  a  rough  determination  of  how  consumers  and  their  doctors 
would  respond  to  "small  but  significant"  hospital  quality 
changes,  notwithstanding  the  difficulty  of  defining  what  exactly 
is  a  5%  reduction  in  hospital  quality. 


—    How  is  an  average  health  care  provider  supposed  to  apply 
such  standards  as  the  "small  but  significant  and  nontran- 
sitory"  price  increase  in  evaluating  its  business  decisions? 

Answer : 

I  believe  health  care  providers  commonly  do  apply  such  a 
standard  (albeit  not  in  the  same  words)  in  making  their  business 
decisions.^'   Indeed,  in  defining  relevant  markets  the 
enforcement  agencies  place  considerable  weight  on  how  hospitals 
and  other  providers  define  their  own  markets  in  internal  planning 
documents,  and  in  the  context  of  specific  business  decisions. 

Hospital  executives  and  other  health  care  providers 
typically  determine  who  their  institutions  compete  with  and  who 
would  be  in  a  position  to  defeat  significant  price  increases  as 
part  of  their  ongoing  management  planning.   Those  executives  know 
where  the  patients  in  their  areas  go  (or  could  readily  go)  for 
hospital  care,  and  which  hospitals  local  physicians  use  (or  could 
readily  use)  to  treat  their  patients.   They  regularly  ask  and 
answer  these  and  other  questions  similaT  to  the  questions  that 
antitrust  agencies  (and  courts,  as  reflected  in  their  hospital 
merger  case  decisions)  ask  when  defining  hospital  markets.   These 
questions  include: 


■"    The  "small  but  significant  and  nontransitory"  standard, 
I  believe,  accords  with  how  most  business  executives  view  their 
markets,  to  identify  the  competitors  that  are  in  a  position  to 
threaten  or  limit  their  companies'  business  success.   The  "small 
but  significant  and  nontransitory"  standard  recognizes,  as 
executives  generally  do,  that  it  is  imprudent  to  focus  narrowly 
on  the  competitors  to  whom  consumers  would  turn  in  response  to 
merely  trivial  price  increases;  that  would  not  identify  all  the 
competitors  who  could  readily  capture  a  company's  customers.   On 
the  other  hand,  it  is  normally  not  productive  for  a  company  to 
pay  much  attention  to  "competitors"  who  could  acquire  the 
company's  customers  only  if  there  were  a  disastrous  decline  in 
the  company's  cost  and  quality  performance. 
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—  Can,  or  do,  health  plans  readily  serve  subscribers  in 
our  local  community  using  hospitals  located  elsewhere? 
Do  health  plans  threaten  to  send  their  patients  to  hos- 
pitals in  other  communities  if  our  prices  are  unsatis- 
factory to  them?  If  they  do,  are  those  threats  empty, 
or  do  we  believe  that  the  plans  will  follow  through  on 
them  if  we  don't  offer  the  prices  they  want? 

—  Which  other  hospitals'  competitive  moves  do  we  need  to 
watch,  and  consider  responding  to  (or  simply  must 
respond  to)?   Which  hospitals  have  demonstrated  the 
ability  to  gain  substantial  market  share  in  the 
communities  we  serve,  or  to  increase  their  share  by 
cutting  prices  or  improving  service  quality?   Which 
hospitals  are  too  far  away  to  have  the  realistic 
potential  to  affect  our  patient  base? 

—  What  other  hospitals  have  ben'efitted  from  any  problems 
we  have  had  with  service  quality  or  excessive  prices? 

—  In  which  other  communities  do  we  consider  it  worthwhile 
to  market  our  services?   From  which  communities  could 
we  get  substantially  more  patients  if  we  reduced  prices 
or  improved  services? 

Practical  business  decisions  of  this  kind  help  hospital 
executives  define  their  markets.   In  documents  prepared  for 
internal  business  purposes,  they  generally  reach  conclusions  on 
what  their  markets  are,  and  on  who  are  and  are  not  significant 
competitors.   We  typically  find  these  business  conclusions  to  be 
reasonable,  consistent  with  the  conclusions  we  draw  from  other 
information,  and  valuable  evidence  in  the  cases  we  bring  to 
court. 


4)    You  have  mentioned  that  the  FTC  and  DOJ  have  investigated  or 
challenged  only  a  small  percentage  of  hospital  mergers  or 
collaborations,  but  the  costs  of  such  an  investigation  or 
challenge  to  a  small  hospital  in  a  small  city  or  town  can  be 
devastating.   Is  there  any  way  of  reduoing  the  risk  of  antitrust 
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costs  associated  with  investigations  or  other  enforcement 
activities  which  would  allow  for  checks  on  anticompetitive 
activity  without  devastating  the  providers? 

Answer: 

The  Commission  never  seeks  to  impose  costs  on  the  parties  to 
a  merger  that  are  not  necessary  to  the  Commission's 
investigation.   Moreover,  the  Commission  itself  faces  resource 
constraints  and  seeks  to  resolve  investigations  in  the  most 
efficient,  timely  manner.   However,  merger  investigations  must 
necessarily  cover  an  extensive  range  of  issues,  and  the 
Commission  cannot  fulfill  its  obligations  to  enforce  the  Clayton 
Act  and  the  Federal  Trade  Commission  Act  without  imposing  some 
costs  on  the  parties  under  investigation. 

The  Commission  does  structure  its  investigations  in  an 
effort  to  minimize  the  costs  for  parties  whose  merger  comes  under 
investigation.   The  Commission  does  so  by  identifying  key  facts 
to  be  examined  first.   As  soon  as  the  Commission  can  determine 
that  the  merger  will  not  substantially  lessen  competition,  the 
investigation  is  closed.   In  many  instances,  this  has  been  done 
even  before  a  Hart-Scott-Rodino  second  request  is  issued.   From 
1981  through  1992,  of  25  Hart-Scott-Rodino  hospital  mergers  for 
which  the  Commission  sought  clearance  from  the  DOJ  and  began  an 
investigation,  14  investigations  were  closed  before  Hart-Scott- 
Rodino  second  requests  were  issued. 

The  parties  can  cooperate  with  the  Commission  to  minimize 
the  costs  of  achieving  an  early  resolution  of  investigations. 
Often  parties  will  communicate  with  staff  before  or  shortly  after 
a  Hart-Scott-Rodino  filing,  and  assist  in  identifying  for  the 
staff  the  key  issues  whose  resolution  favorable  to  the  parties 
will  allow  the  investigation  to  be  closed.   The  parties  can 
cooperate  further  by  providing  information  and  data  to  the 
Commission  before  the  issuance  of  a  Hart-Scott-Rodino  second 
request,  or  by  providing  the  critical  information  responsive  to  a 
second  request  without  waiting  for  the  compilation  of  all  the 
required  information.   In  fact,  all  of  these  approaches  have  been 
successfully  pursued  by  hospitals  contemplating  a  merger. 

The  Commission  has  developed  a  "quick  look"  procedure  for 
investigations  in  which  the  Commission  issues  a  Hart-Scott-Rodino 
second  request,  but  can  identify  critical  information  that  it 
believes  may  resolve  an  investigation.   It  will  identify  that 
information  to  the  parties  when  the  Hart-Scott-Rodino  second 
request  is  made,  and  agree  to  examine  t^e  parties'  response  and 
determine  whether  it  resolves  the  issues  of  the  case,  even  before 
the  parties  have  fully  complied  with  the  second  request.   If  the 
response  does  resolve  the  issues  of  the  investigation,  the 
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investigation  is  closed  even  though  the  parties  have  not  fully 
responded  to  the  second  request. 

Finally,  parties  who  intend  to  merge  can  use  the  Department 
of  Justice  and  Federal  Trade  Commission  Merger  Guidelines  to  make 
a  realistic  assessment  of  the  likelihood  of  an  antitrust 
challenge  to  the  merger  before  pursuing  it.   At  the  beginning  of 
an  investigation,  the  parties  typically  have  a  sound  grasp  of  the 
relevant  facts,  and  working  with  their  antitrust  counsel,  can 
apply  the  Merger  Guidelines  to  the  fact's  of  their  transaction. 
The  parties  can  then  assess  the  likelihood  of  an  antitrust 
challenge,  and  determine  if  they  wish  to  pursue  the  transaction. 


5)    You  have  suggested  that  antitrust  lav  and  competition  have  a 
role  to  play  in  the  health  care  market.   But  there  are  reasons  to 
believe  that  for  many  reasons  health  care  is  not  wholly  like  most 
other  markets.   For  example,  health  care  consumers  may  often  need 
to  make  urgent  decisions  about  a  course  of  medical  care  without 
the  benefit  of  a  good  deal  of  information  (e.g.  emergency  room 
services) .   Can  you  point  to  other  markets  in  which  the  consumers 
do  not  directly  pay  for  what  they  buy,  or  in  which  the  costs  of 
information  are  so  high  to  consumers  that  they  must  rely  on 
information  other  than  economics  to  make  decisions,  etc? 

If  there  are  any,  what  are  the  lessons  for  health  care? 

Answer: 

Certainly,  many  professional  service  markets  do  not  fit  the 
economic  model  of  perfect  competition.  -  As  is  common  in  such 
markets,  health  care  consumers  often  lack  good  information  about 
price  and  quality  of  services.   Furthermore,  the  historic 
prevalence  of  traditional  indemnity  insurance  has  had  a  major 
impact  on  consumer  behavior  in  certain  professional  service 
markets.   While  such  insurance  has  not  been  restricted  to  health 
care,  it  probably  has  been  more  pervasive  factor  in  health  care 
markets  than  in  most  non-health  care  markets. 

The  market,  however,  is  rapidly  developing  ways  of  dealing 
with  the  imperfections  noted  in  your  question.   Managed  care 
arrangements  shift  the  focus  of  competition  from  the  consumer's 
purchase  of  medical  care  to  the  purchase  of  insurance,  where  the 
price  and  quality  differences  among  plans  are  visible  to  the 
consumer.   They  ameliorate  the  individual  consumer's  information 
disadvantage  by  permitting  large  buyers  with  much  greater  access 
to  information  to  contract  with  providers.   These  contracts 
permit  issues  such  as  price,  qualifications  of  providers,  and 
standards  for  utilization  of  services  to  be  determined  in  advance 
of  the  individual  consumer's  need  for  medical  care.   Managed  care 


105 

organizations  can  negotiate  favorable  terms  only  where  there  is 
competition  among  provider  groups,  and  active  antitrust 
enforcement  serves  to  ensure  that  markets  remain  open  for  such 
competition  to  flourish. 


6)    There  are  studies  by  the  GAO  that  suggest  that  health  care 
costs  are  lower  and  quality  and  satisfaction  is  higher  in  areas 
like  Rochester,  NY,  where  all  the  actors  sit  do*rn  together  and 
cooperate,  rather  than  compete,  to  make  community  health  care 
decisions.   There  are  other  Inspector  General  of  HHS,  CBO,  and 
other  reports  that  suggest  that,  contrary  to  traditional 
antitrust  assumptions,  hospital  costs  and  prices  are  higher  where 
there  is  competition  than  where  there  is  cooperation  or  mergers. 
What  implications  do  these  studies  have  regarding  antitrust 
policy? 

—  Could  we  not  fashion  some  clear  guidance  or  safe  harbors  or 
could  not  community-involvement  or  buyer  approval  be  used  as  a 
bright  line  tests  for  provider  collaboration  arrangements? 


Answer: 

Neither  the  GAO's  study  of  health  care  in  Rochester'",  nor 
other  recent  reports  on  health  care  in  Rochester''^  identified  any 
single  characteristic  as  being  responsible  for  Rochester's  lower 
health  care  costs.   For  example,  the  GAO's  study  identified 
regional  health  facility  planning  and  community  rating  as  merely 
two  of  several  factors  contributing  to  lower  costs  and  better 
access  to  health  care  in  Rochester.   The  study  also  identified 
such  factors  as  the  existence  of  a  single,  dominant  insurer  (Blue 
Cross/Blue  Shield  covers  more  than  70  percent  of  the  population) , 
the  large  amount  of  managed  care  (55  percent  of  population 
enrolled  in  HMOs) ,  and  the  active  involvement  in  health  care 
issues  by  large  area  employers. 

In  addition,  the  GAO  study  noted  that  the  use  of  global 
budgets  under  which  Rochester  hospitals  operated  from  1980-1987 


"     United  States  General  Accounting  Office,  Health  Care: 
Rochester's  Community  Approach  Yields  Better  Access.  Lower  Costs. 
(GAO/HRD-93-44)  (January  1993). 

'"■  See,  e.g.  ,  w.  J.  Hall  and  P.  F.  Griner,  "Cost-Effective 

Health  Care:   The  Rochester  Experience,"  12  Health  Affairs  58 
(Spring  1993);  C.  Stevens,  "Are  Clouds  Closing  In  On  The 
Rochester  Miracle?"  70  Medical  Economics  106  (April  26,  1993). 
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appears  to  have  contributed  substantially  to  controlling  costs. 
The  GAO  study  reported  that  when  global"  budgets  were  in  place, 
per  capita  hospital  costs  in  Rochester  grew  at  a  slower  rate  than 
costs  for  other  hospitals  in  New  York  State  or  nationally. 
However,  in  the  first  three  years  after  global  budgets  for 
hospitals  were  eliminated  (1987-1990),  average  annual  per  capita 
hospital  cost  increases  in  Rochester  were  almost  20%  greater  than 
for  the  rest  of  New  York  State  (7.3%  versus  6.1%),  and  were 
almost  50%  greater  than  such  increases  nationwide  (7.3%  versus 
4.9%) . 

Much  of  the  "cooperation"  in  Rochester  appears  to  have  been 
between  business  leaders  in  the  community,  health  care  providers, 
insurers,  and  the  government.   This  cooperation  more  closely 
resembled  vertical  integration  than  cooperation  (or  collusion) 
between  competitors  that  can  injure  consumers  that  the  antitrust 
laws  are  concerned  with.   Consequently,  I  do  not  believe  that  the 
Rochester  experience  provides  a  basis  for  concluding  that 
cooperation  is  preferable  to  competition  in  controlling  health 
care  costs  or  improving  access  to  care.*"   Moreover,  even  if 
cooperation  were  a  key  to  Rochester's  success,  it  does  not 
follow,  as  the  GAO  study  cautions,  that  such  success  could  be 
replicated  in  other  markets  whose  health  care  systems  developed 
and  f\inction  differently  from  the  rath&r  atypical  situation  in 
Rochester. 

As  to  studies  purportedly  demonstrating  that  hospital  costs 
and  prices  are  higher  where  there  is  competition  than  where  there 
is  cooperation  or  mergers,  it  is  difficult  to  respond  in  detail 
absent  specific  identification  of  the  studies.   However,  I 
understand  that  several  studies  purporting  to  reach  such  counter- 
intuitive conclusions  are  subject  to  serious  methodological 


**    The  Federal  Trade  Commission  has  intervened  to  stop  one 
instance  of  "cooperation"  by  health  care  providers  in  Rochester 
that  was  alleged  to  have  caused  consumer  harm.   In  1985,  the 
Commission  issued  a  complaint  against  35  anesthesiologists  in 
Rochester  (all  the  anesthesiologists  practicing  at  Rochester's 
three  largest  hospitals) ,  alleging  that  they  had  conspired  to 
increase  their  fees  by  collectively  negotiating  with  third-party 
payors  over  reimbursement  terms,  and  by  threatening  not  to 
participate  in  certain  plans  (including  Blue  Shield  and  one  HMO) 
if  their  demands  were  not  met.   It  was  further  alleged  that  the 
anvisthesiologists  in  fact  had  jointly  departicipated  from  Blue 
Shield  when  their  demands  were  not  met..  The  matter  was  settled 
in  1988  when  the  anesthesiologists  entered  into  a  consent  order 
whereby  they  agreed  not  to  conspire  to  deal  with  third-party 
payors  on  collectively  determined  terms  or  to  coerce  such  payors. 
Rochester  Anesthesiologists.  110  F.T.C.  175  (1988)  (consent 
order) . 
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criticisms,  or  do  not  really  address  the  issue  that  you  have 
posed.   Moreover,  I  also  am  aware  of  other  studies,  whose 
methodological  soundness  has  been  scrutinized  and  confirmed, 
which  demonstrate  that  hospital  prices  in  fact  are  lower  in 
markets  where  there  is  competition  than  in  ones  where  such 
competition  is  absent.''"   I  therefore  do  not  believe  that  there 
is  serious  analytical  or  empirical  support  for  concluding  that 
health  care  competition  leads  to  higher  prices,  or  that 
cooperation  and  mergers  leads  to  lower  prices  for  consumers. 

I  believe  it  is  possible  to  provide  "clear  guidance"  for 
collaborative  arrangements  among  health  care  providers.   As  I 
noted  in  my  response  to  your  first  question,  a  showing  that  a 
restraint  is  ancillary  to  a  broader  procompetitive  venture  is 
often  an  effective  safe  harbor;  at  the  very  least  is  a  clear  and 
easy  to  apply  analytical  model.   As  to  your  inquiry  concerning 
the  use  of  community  involvement  or  buyer  approval  as  a  bright- 
line  test,  in  making  assessments  about  competitive  effects, 
antitrust  law  enforcers  routinely  seek  out,  consider,  and  give 
great  weight  to  the  opinions  of  representatives  of  the  community 
and   buyers  who  are  more  familiar  with  a  particular  local  market 
than  we  are.   Thus,  such  views  are  extremely  important  in 
reaching  determinations  about  collaborative  arrangements  that  are 
not  per  se  illegal.   There  are  many  reasons  why  such  opinions  may 
not  be  dispositive,  however.   For  example,  in  a  recent  case  some 
buyers  favored  a  proposed  merger  because  they  believed  that  the 
merger  was  necessary  to  establish  a  second  obstetrics  program  in 
the  community.   The  views  of  those  buyers  were  appropriately 
discounted  when  the  parties  to  the  proposed  merger  admitted  that 
a  second  obstetrics  program  would  be  added  regardless  of  whether 
the  merger  took  place.   Because  there  may  be  many  circumstances 
where,  when  all  the  facts  are  known,  the  opinions  of  buyers  or 
community  representatives  may  not  be  dispositive,  I  do  not 
believe  it  is  possible  to  fashion  a  bright-line  rule  tied  to  such 
opinions. 

Finally,  as  you  are  aware,  the  Federal  Trade  Commission  has 
in  place  procedures  whereby  providers  can  seek  and  obtain  formal 
opinions  or  less  formal  guidance  as  to  whether  proposed 
collaborative  arrangements  are  likely  to  raise  antitrust 
concerns.   Frequently,  it  takes  nothing  more  than  a  brief 
telephone  conversation  with  Commission  staff  to  learn  that  a 


■*"     See,  e.g.  ,  Melnick,  Zwanziger,  Bamezai,  and  Pattison, 
"The  Effects  of  Market  Structure  and  Bargaining  Position  on 
Hospital  Prices,"  11  Journal  of  Health  Economics  217-233  (October 
1992);  D.  Dranove,  S.  Shanley,  and  W.  White,  "Price  and 
Concentration  in  Hospital  Markets:   The  Switch  from  Patient- 
driven  to  Payor-driven  Competition,"  Journal  of  Law  and 

Economics  (1993)  (forthcoming). 


108 

course  of  conduct  raises  no  substantial  antitrust  issues.   Many 
health  care  providers  and  counsel  have  used,  and  continue  to  use, 
these  procedures  to  allay  their  concerns  about  antitrust  exposure 
arising  from  activities  that  they  are  considering  undertaking, 
and  we  encourage  others  to  do  so. 

7)    There  are  studies  which  suggest  that  quality  as  measured  by 
survival  and  success  rates,  and  efficiencies  of  cost  and  speed 
can  be  achieved  by  economies  of  scale  (and  scope)  —  some  of  the 
literature  suggests  that  hospitals  smaller  than  200  beds  or 
patients  can  not  function  efficiently.   Yet  the  FTC  has 
challenged  the  merger  of  two  hospitals  which  had  43  and  SI  beds 
for  a  total  post  merger  size  of  94  beds.   While  I  know  you  can 
noc  comment  on  particular  cases,  does  this  not  add  to  a 
perception  problem  or  lead  to  uncertainty  for  providers  who  think 
they  are  making  cost-saving,  efficiency-driven  decisions? 

Can  we  not  provide  clearer  guidance? 

The  FTC,  in  deciding  whether  or  not  to  investigate  or 
challenge  a  hospital  merger,  gives  very  careful  consideration  to 
possible  efficiencies  from  the  merger,  including  but  not  limited 
to  scale  economies.   However,  whether  a  particular  merger  might 
benefit  consumers  because  of  scale  economies  or  other 
efficiencies  depends  not  only  on  the  size  of  the  merging 
hospitals,  but  also  on  other  factors  affecting  whether  those 
economies  will  be  in  fact  achieved  and  will  be  passed  on  to 
consumers  (rather  than,  for  example,  stockholders  of  the  merged 
hospital's  corporate  parent) .   In  short,  merging  two  small 
hospitals  does  not  necessarily  yield  a  lower-priced  large 
hospital . 

The  fact-specific  character  of  these  issues  is  reflected  in 
the  four  hospital  merger  case  decisions  which  have  addressed 
them."  All  four  decisions  considered  the  hospitals'  arguments 
justifying  their  mergers  (or  proposed  mergers)  on  the  basis  of 
scale  economies  or  other  efficiencies.  .  Three  of  those  decisions 
found  those  arguments  factually  unpersuasive. 

The  health  economics  literature  suggests  that,  up  to  a 
point,  large  hospitals  can  operate  more  efficiently  or  provide 


"    Federal  Trade  Commission  v.  University  Health.  Inc.. 
938  F.  2d  1206  (11th  Cir.  1991);  United  States  v.  Rockford 
Memorial  Corporation.  717  F.  Supp.  1251  (N.D.  111.  1989),  aff 'd. 
898  F.  2d  1278  (7th  Cir.  1990),  cert,  denied.  498  U.S.  920 
(1990);  United  States  v.  Carillon  Health  System.  707  F.  Supp.  840 
(W.D.  Va.),  aff 'd  mem. .  892  F.2d  1042  (4th  Cir.  1989);  American 
Medical  International.  104  F.T.C.  1  (1984). 
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higher-quality  services  than  small  hospitals.   However,  there  is 
little  consensus  in  that  literature  on  where  to  draw  the  dividing 
line  between  "large"  and  "small,"  or  how  substantial  the  benefits 
of  increased  scale  really  are.   I  offer  the  following  broad 
generalizations  about  hospital  scale  economies  without  attempting 
to  draw  bright  lines  or  definitive  conclusions  where  none  are 
possible: 

—  Most  hospital  scale  economies  are  exhausted  at  100 
beds.'' 

—  Above  100  beds,  up  to  somewhere  over  200  beds, 
increases  in  hospital  size  and  volume  may  be  associated 
with  some  scale  economies,  but  those  economies  are 
usually  not  substantial.*" 

—  The  foregoing  conclusions  apply  only  to  hospitals  whose 
inpatient  facilities  are  located  at  a  single  site.   I 
am  not  aware  of  any  studies  specifically  addressing 
whether  hospitals  whose  beds  are  divided  between  two 
campuses  (such  as  those  resulting  from  hospital  mergers 
where  neither  of  the  merged  facilities  is  closed) 
achieve  the  scale  economies  that  the  economic 
literature  suggests  can  be  attained  by  single-campus 
hospitals  of  similar  size. 

I  emphasize  that  these  are  general  observations.   If  a 
hospital  is,  for  example,  operating  profitably  over  time  in  a 
competitive  market  with  less  than  100  beds,  it  must  be  assumed  to 
be  at  an  efficient  scale  for  its  particular  market.*'   Real  world 
experience  should  always  trump  theoretical  generalizations. 
Moreover,  there  are  at  least  the  following  significant  exceptions 
to  these  generalizations.   First,  hospitals  specializing  in  only 
one  or  a  few  service  lines  (e.g. .  children's  hospitals,  or  reha- 
bilitation hospitals)  may  be  able  to  operate  at  maximum 
efficiency  with  a  smaller  bed  capacity  than  general  hospitals 
offering  a  broader  range  of  services.   Second,  it  may  be  possible 
for  relatively  small  hospitals  to  operate  at  peak  efficiency  if 
they  can  share  services  or  support  functions  with  other 
institutions  (e.g. .  hospitals  in  other  markets  belonging  to  the 


*'    See  trial  testimony  of  Dr.  Monica  Noether  in  the  1991 
University  Health  and  1993  Columbia  Hospital  merger  cases. 

^"    Id. ;  M.  Vita,  J.  Langenfeld,  P.  Pautler  and  L.  Miller, 
"Economic  Analysis  in  Health  Care  Antitrust,"  7  Journal  of 
Contemporary  Law  &  Policy  73  (1991). 

^'     Stigler,  "The  Economics  of  Scale",  1  Journal  of  Law  & 
Economics  54-71  (October  1958). 
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same  multihospital  system,  or  long-term  care  facilities  operated 
by  the  hospital),  thereby  spreading  the  small  hospital's  fixed 
costs  over  a  larger  patient  base."   Third,  at  some  point  (not 
clearly  defined  by  the  health  economics  literature),  hospitals 
may  incur  diseconomies  of  scale  from  being  too  large  to  manage 
effectively. 

Even  if  one  or  both  of  the  hospita-ls  involved  in  a  merger 
are  below  minimum  efficient  or  optimum  scale,  it  is  necessary  to 
examine  whether  the  merger  will  in  fact  yield  scale  economies  or 
other  benefits.   There  are  a  number  of  reasons  why  that  might  not 
occur  in  a  particular  situation,  including  but  not  limited  to  the 
following: 

—  The  merging  hospitals  are  too  far  apart  to  consolidate 
clinical  departments  or  services  without  causing 
substantial  inconveniences  to  at  least  some  of  the 
patients  and  physicians  who  now  use  whichever  hospital 
would  lose  the  departments  or  services  in  guestion.   In 
that  case,  the  inconvenience  costs  to  patients  and 
physicians  may  outweigh  the  cost  savings  of 
consolidation.''^ 

—  The  one-time  capital  costs  of  consolidating  two 
hospitals  (or  parts  thereof)  into  one  may  outweigh  the 
present  discounted  value  of  future  operating  cost 
savings  from  the  increased  scale  of  the  remaining 
facility.   For  example,  the  scale  economies  from 
operating  one  100-bed  hospital  facility  rather  than  two 
facilities  with  50-beds  may  n,ot  justify  the  multi- 
million  dollar  capital  costs  of  expanding  one  of  the 
hospitals  to  make  room  for  the  other's  patients.*^ 


"    The  same  may  be  true  for  hospitals  that  provide 
unusually  high  volumes  of  outpatient  care;  at  such  hospitals, 
outpatients  help  cover  fixed  costs  that  the  hospitals  would 
otherwise  have  to  try  to  recover  from  inpatients. 

"    These  costs  may  include  not  only  increased  travel  time 
and  expense  for  patients,  but  also  costs  for  physicians  from 
having  to  either  relocate  their  offices  or  spend  more  of  their 
(expensive)  time  travelling  to  and  from  the  hospital  instead  of 
seeing  patients. 

^    Efficiencies  are  more  li)cely  where  consolidation  can  be 
achieved  at  minimal  expense,  e.g. ,  where  one  hospital  already  has 
enough  excess  capacity  (including  not  only  beds,  but  also  related 
facilities  such  as  operating  rooms)  to  accommodate  comfortably 
the  other's  patients  without  new  construction.   A  hospital 

(continued. . . ) 
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Even  if  the  merging  hospitals  reasonably  anticipated 
that  the  costs  of  merging  were  outweighed  by  the 
resulting  efficiencies,  unanticipated  problems  may 
prevent  the  hospitals  from  fully  implementing  their 
plans,  or  eliminate  or  outweigh  the  promised 
benefits.*^   For  a  wide  variety  of  reasons,  hospital 
mergers  do  not  always  work  out  as  well  as  planned,  or 
are  not  carried  out  as  smoothly  as  the  merging 
hospitals  had  envisioned. 
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Finally,  even  if  a  merger  would  likely  yield  scale  economies 
(allowing  for  the  various  anticipated  costs  of  consolidation. 
Murphy's  Law,  and  other  obstacles),  that  does  not  necessarily 
be.iefit  consumers.   Unless  competitive  market  forces  pressure  the 
merged  hospitals  to  pass  along  cost  savings  to  consumers,   those 
savings  may  flow  instead  into  the  pockets  of  the  hospital's 
shareholders  or  into  its  cash  reserves,  or  may  be  frittered  away 
if  lessened  competition  dulls  the  hospital's  incentives  to  take 
the  sometimes  painful  steps  required  for  stringent  control  of 
costs. 


Sincerely, 


Janes  C.  Egan,  Jr.    ' 
Director  of  Litigation 


**( .  .  .continued) 
consolidation  is  also  more  likely  to  be  efficient  if  there  are 
substantial  capital  costs  to  not  consolidating  —  for  example,  if 
one  of  the  merging  hospitals  has  excess  capacity  and  the  other 
has  physical  plant  deficiencies  so  serious  that  the  only 
realistic  alternatives  to  combining  its  operations  with  another 
hospital's  are  building  an  expensive  new  replacement  facility  or 
going  out  of  business. 

"    This  is  usually  less  of  a  concern  with  joint  ventures 
limited  to  specific  services,  such  as  sharing  of  magnetic 
resonance  imagers.   Those  ventures  are  less  complex  than  mergers 
of  entire  institutions,  lessening  the  likelihood  of  unexpected 
problems. 

**    Studies  of  mergers  in  the  American  economy  as  a  whole 
indicate  that  the  results  generally  fall  short  of  expectations, 
and  that  a  substantial  minority  are  outright  failures.   See  F. 
Scherer,  Industrial  Market  Structure  and  Economic  Performance 
167-74  (3d  ed.  1990).   I  am  not  aware  of  any  convincing  evidence 
that  the  success  rate  for  hospital  mergers  is  any  better  than  for 
mergers  in  other  industries.   What  little  evidence  there  is  on 
the  actual  outcomes  of  hospital  mergers  is  inconclusive. 

''''  This  might  occur,  for  example,  if  the  merger  enables 

the  combined  hospitals  to  win  over  substantial  numbers  of 
patients  from  their  competitors  if  they  plow  the  merger's  cost 
savings  into  price  cuts. 
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Prepared  Statement  of  Erling  Hansen 

The  Group  Health  Association  of  America,  Inc.  ("GHAA")  appreciates  the  oppor- 
tunity to  testify  before  the  Subcommittee.  Our  statement  addresses  the  role  of  the 
antitrust  laws  in  fostering  competition  on  the  basis  of  price,  quality  and  service  in 
the  managed  care  environment,  and,  in  particular,  proposals  to  amend  the  antitrust 
laws  to  give  protection  to  certain  collaborative  activities  among  health  care  provid- 
ers. 

GHAA  is  the  national  association  of  health  maintenance  organizations  and  similar 
managed  care  companies.  Our  340  member  companies  provide  health  care  to  75  per- 
cent of  over  the  41  million  Americans  enrolled  in  HMOs.  Our  member  companies 
include  both  for-profit  and  not-for-profit  organizations.  Their  enrolled  members  £u-e 
broadly  representative  of  the  various  age,  social  and  income  groups  within  their 
service  areas.  These  HMOs  contract  with  large  and  small  employers,  state  and  local 
government  as  well  as  with  Medicare  and  Medicaid.  Some  health  maintenance  orga- 
nizations operate  hospitals  and  employ  their  own  staff  physicians.  However,  most 
HMOs  contract  for  medical  and  hospital  services  with  independent  physicians,  medi- 
cal groups,  hospitals  and  other  health  care  providers. 

Competition  among  these  health  care  providers  is  essential  to  HMOs  seeking  to 
arrange  for  quality  health  services  on  a  cost-effective  basis.  The  antitrust  laws,  and 
their  vigorous  enforcement  by  the  Department  of  Justice,  Federal  Trade  Commis- 
sion ana  state  attorneys  general,  play  an  important  role  in  preserving  and  protect- 
ing competition  in  health  care. 

HMOs  provide  their  enrollees  with  comprehensive  health  care  through  networks, 
or  panels,  of  health  care  providers.  Through  their  contracts  with  physicians,  hos- 
pitals and  other  providers,  they  seek  to  provide  high  quality  care,  while  also  control- 
ling costs  in  order  to  provide  comprehensive  benefits  at  an  affordable  price.  It  is  im- 
portant, therefore,  that  HMOs  be  able  to  contract  for  health  services  without  having 
to  face  boycotts,  "united  front"  obstructions,  price  fixing  conspiracies,  "ethical"  re- 
straints on  doctors'  affiliating  with  HMOs,  local  provider  monopolies,  and  other  re- 
straints of  trade. 

Over  the  years,  antitrust  enforcement  has  played  an  important  role  in  helping  re- 
move obstacles  facing  HMOs.  Antitrust  cases  have  challenged  professional  society 
ethical  rules  and  "self-regulation"  against  contracting  with  managed  care  plans,  ^  de- 
nials of  hospital  privileges  to  doctors  affiliated  with  HMOs,^  restraints  by  dominant 
fee-for-service  payors  on  physicians  affiliating  with  HMOs,^  and  combinations 
among  providers  to  force  higher  reimbursement.''  Antitrust  authorities  have  also 
challenged  conspiracies  to  obstruct  utilization  review  programs,^  boycotts  and  other 
conspiracies  to  maintain  prices  or  force  increases  in  reimbursement,^  and  hospital 
mergers  that  threaten  to  make  local  hospital  markets  collusive  or  monopolistic.'' 

Antitrust  enforcement  has  been,  and  under  reform  will  continue  to  be,  a  critical 
resource  for  HMOs  trying  to  enter  new  communities  and  to  maintain  or  expand 
their  presence  in  local  markets  through  cost-effective  and  innovative  programs. 
Some  health  Ccu-e  providers  at  times  may  form  organizations  for  the  putative  pur- 
pose of  facilitating  or  coordinating  managed  care  contracting,  but  that  in  fact  hinder 
or  block  effective  managed  care  contracting.  For  example,  all  the  OB-GYNs  in  a  cer- 
tain locale  may  form  a  "foundation"  through  which  all  HMOs  must  deal  to  obtain 
their  collective  services;  OB-GYN's  refuse  to  deal  individually  with  any  HMO,  mean- 
ing no  HMO  can  do  business  in  this  area  if  it  cannot  come  to  terms  with  the  "foun- 
dation." Law  enforcement  authorities  have  brought  a  number  of  cases  to  pursue 
these  types  of  allegations.^ 

GHAA  would  be  greatly  concerned  about  any  proposed  legislative  change  that 
would  make  it  harder  for  government  authorities  or  private  plaintiffs  to  successfully 
challenge  anticompetitive  combinations  or  agreements  among  local  health  care  pro- 
viders, whether  organized  informally  or  through  joint  ventures,  "networks,"  associa- 
tions or  mergers.^  Nor  does  GHAA  believe  the  antitrust  laws  should  be  changed  to 
permit  combinations  of  competitors  designed  to  alter  the  balance  or  dynamics  of  ne- 
gotiations between  health  care  providers  and  health  care  purchasers,  such  as 
HMOs.  The  cause  of  health  care  reform  and  cost  containment  would  not  be  aided 
by  giving  providers  greater  power  or  leverage  in  their  dealings  with  health  care 
payor's  than  would  currently  be  permitted  under  the  antitrust  laws.  Finally,  while 
self-policing  and  voluntary  restraints  in  the  health  care  field  can  help  achieve  qual- 
ity assurance  and  cost  containment  ends,  the  antitrust  laws  should  not  be  altered 
to  remove  antitrust  boundaries  on  self-policing  by  competitors.  Such  self-imposed  re- 
strictions can  too  often  serve  to  stifle  innovation,  as  did  prior  ethical  restraints  on 
physician  involvement  in  HMOs,  or  establish  a  floor  for  resistance  to  greater  cost 
controls.  All  the  above  types  of  changes  would  weaken  the  antitrust  laws  and  over 
time  result  in  higher,  not  lower,  health  care  costs. 
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The  antitrust  laws  have  not  chilled  innovative  and  creative  initiatives  in  managed 
health  care.  It  is  since  the  antitrust  laws  began  being  enforced  regularly  in  the 
health  law  field  in  the  mid-1970s  that  managed  care  has  blossomed  and  grown. 
There  are  now  innumerable  and  diverse  variations  of  HMOs,  preferred  provider  or- 
ganizations, individual  practice  associations  and  physician-hospital  joint  ventures 
and  health  care  alliances  in  communities  across  the  country. 

The  courts  emd  the  Federal  Trade  Commission's  rulings  provide  a  compliance  road 
map  for  health  care  payors  and  providers,  and  a  wguning  to  those  who  would  violate 
the  antitrust  laws.  The  enforcement  agencies  have  supplemented  this  record  with 
advisory  opinions,  review  letters,  and  policy  statements  to  clarify  areas  of  confusion 
and  uncertainty.  This  type  of  educational  activity  is  critical,  because  the  health  care 
environment  changes,  and  new  antitrust  issues  arise  frequently.  We  encourage  the 
enforcement  agencies  to  continue  this  work. 

We  concur  with  others  on  the  need  for  greater  clarification  of  the  enforcement 
agencies'  views  and  intentions  on  some  points.  More  clarification  \yould  be  useful 
with  respect  to  physicians  and  other  practitioners  who  join  together  in  limited  num- 
bers to  contract  with  third  partv  payors,  where  there  is  no  danger  of  coercion,  group 
boycotts,  or  exploitation  of  market  power.  The  enforcement  agencies  might  also  con- 
firm that  provider  organizations  are  not  barred  by  the  antitrust  laws  from  making 
recommendations  to  managed  care  plans  on  clinical  issues,  quality  assurance,  reim- 
bursement and  other  matters,  so  long  as  these  communications  do  not  involve  actual 
price  fixing  or  other  anticompetitive  agreements.  We  also  beUeve  there  niay  be  op- 
portunities for  cooperation  among  providers  and  with  purchasers  in  resolving  issues 
of  community  need  for  expensive  hospital-based  technologies  and  equipment,  and 
achieving  useful  efficiencies.  Clarification  of  government  enforcement  intentions  in 
this  area,  and  perhaps  greater  flexibility,  may  be  warranted. 

We  are  not  persuaded,  however,  that  there  is  a  need  for  changes  in  antitrust  law 
itself  Moreover,  we  oppose  any  legislative  change  that  would  make  it  harder  to 
challenge  and  remedy  anticompetitive  concerted  activities  among  health  care  provid- 
ers that  obstruct  managed  care  programs  or  hinder  managed  care  organizations' 
achieving  cost  containment  and  quality  assurance  objectives.  Finally,  we  would  be 
greatly  concerned  by  any  initiative  to  foster  broad  based  community  provider  net- 
works or  similar  undertakings  if  it  proceeded  on  an  assumption  that  competition 
among  hospitals,  physicians  and  other  providers  in  dealing  with  HMOs  or  other 
payors  could  or  should  be  sacrificed  or  put  aside.  Antitrust  rightly  does  not  put  faith 
m  cartels,  benevolent  or  otherwise.  Relaxation  of  the  merger  or  other  antitrust  laws 
to  permit  blocks  of  providers  in  a  community  to  join  together  free  of  antitrust  scru- 
tiny would  not  only  poorly  serve  HMOs  and  their  enroUees,  but  also  would  be  a  dis- 
service to  all  purchasers  of  health  care  services  including  government,  large  and 
small  employers  as  well  as  individual  consumers. 

We  are  mindful  of  the  Subcommittee's  desire  at  this  hearing  to  focus  on  the  role 
of  the  antitrust  laws  in  promoting  the  objectives  of  health  care  reform.  As  our  state- 
ment has  indicated,  the  antitrust  laws  have  been  an  important  and  valuable — and 
not  an  impediment — to  the  growth  and  development  of  IBiIOs  and  similar  managed 
care  systems.  However,  your  press  release  announcing  this  hearing  also  refers  to 
your  interest  in  figuring  out  whether  barriers  do  exist  to  the  development  of  inte- 
grated health  care  networks  or  to  lowering  the  cost  of  health  care. 

We  would  be  remiss  in  our  responsibilities  if  we  did  not  inform  you  that  other 
laws  may  pose  truly  significant  obstacles  to  those  objectives.  High  on  our  list  are 
the  fraud  and  abuse  laws  written  to  curb  abuses  in  the  Medicare  and  Medicaid  com- 
ponents of  the  dominant  fee  for  service,  third  party  payor  health  care  system.  These 
view  with  disfavor  any  transaction  where  a  provider  is  given  financial  incentives  to 
refer  Medicare  or  Medicaid  patients  to  another  provider,  or  where  a  provider  grants 
financial  concessions  in  order  to  gain  access  to  a  patient  population.  A  payment  or 
other  renumeration  to  induce  referral  of  Medicare  or  Medicaid  services  can  corrupt 
the  integrity  of  the  provider's  referral  decision.  This  can  increase  cost  to  these  pro- 
grams, encourage  inappropriate  utilization  or  degrade  the  quality  of  care.  Thus,  the 
classic  provider  'Tcickback   is  made  illegal  by  the  fraud  and  abuse  statute. 

For  managed  care  arrangements,  using  this  usual  framework  for  analyzing 
"renumeration"  and  inducements  for  referral,  leads  to  perverse  results.  In  HMOs, 
unlike  traditional  fee  for  service  medicine,  referrals  to  the  contracting  provider  are 
a  premise  of  the  provider's  agreement  to  prescribed  compensation  and  other  terms. 
Contractual  controls  on  referrals  are  not  only  common  in  HMOs,  they  are  the  very 
essence  of  the  coordinated  care  practiced  in  organized,  integrated  health  care  sys- 
tems. We  are  deeply  concerned  that  a  fraud  and  abuse  "safe  harbor"  regulation  re- 
cently promulgated  by  the  Department  of  Health  and  Human  Services  is  so  narrow 
in  its  scope  that  it  may  dramatically  chill  development  of  legitimate  managed  care 
programs,  rather  than  provide  the  protection  from  fraud  and  abuse  prosecution  it 
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was  intended  to  provide.  It  is  essential  that  regulations  implementing  the  congres- 
sional mandate  to  issue  fraud  and  abuse  "safe  harbors"  provide  adequate  protection 
of  both  currently  accepted  methodology  of  managed  care  operation  and  foreseeable 
innovations  that  will  occur  as  our  health  care  system  responds  to  the  forces  of  re- 
form. We  urge  this  Subcommittee  to  consider  additional  hearings  to  focus  on  those 
laws  as  we  believe  they  may  truly  impede  the  development  of  incentives  for  coordi- 
nation and  collaboration  oi  health  care  services  ana  for  assuring  affordable  high 
quality  health  care. 
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Responses  of  Mr.  Hansen  to  Questions  Submitted  by  Senator  Rockefeller 

Question  No.  1.  HMOs  and  PPOs  have  witnessed  a  growing  amount  of  antitrust 
lawsuits.  What  factors  are  fueling  this  growth  in  litigation? 

Answer.  There  have  been  two  basic  types  of  antitrust  lawsuits  in  this  field.  First, 
federal  and  state  law  enforcement  authorities  and  managed  care  firms  themselves 
have  brought  key  antitrust  cases  against  anticompetitive  provider  activities.  These 
suits  have  been  instrumental  in  protecting  the  rights  and  interests  of  HMOs,  PPOs, 
and  the  customers  they  serve.  Managed  care  organizations  depend  on  the  existence 
of  vigorous  competition  among  health  care  providers.  At  times,  law  enforcement  has 
been  necessary  to  ensure  that  monopolistic  provider  behavior  does  not  obstruct  ac- 
cess to  the  market  for  managed  care.  These  cases  have  been  of  tremendous  positive 
benefit  to  the  HMO  community. 

Second,  as  managed  care  programs  have  expanded  in  recent  years,  participation 
in  managed  care  programs  has  become  more  economically  significant  to  individual 
providers.  As  a  result,  when  providers  are  unable  to  secure  a  contract  to  participate 
in  a  managed  care  organization  or  the  terms  of  dealing  are  not  to  their  Uking,  some 
providers  have  resorted  to  antitrust  litigation.  These  types  of  antitrust  suits  retrely 
succeed.  They  do  not  pose  a  significant  problem  or  expense  for  the  HMO  community 
overall. 

Question  No.  2.  What  proportion  of  the  members  of  your  organization  have  been 
affected  by  antitrust  lawsuits? 

Answer.  HMOs  throughout  the  country  have  benefited  tremendously  from  anti- 
trust enforcement  by  state  and  federal  authorities  and  by  private  antitrust  suits 
challenging  anticompetitive  provider  activities  that  obstruct  the  development  of 
HMOs  and  other  managed  care  programs,  or  drive  up  costs. 

A  very  small  number  of  HMOs  have  themselves  been  sued  by  excluded  providers 
seeking  to  assure  their  participation  in  the  HMO's  program  or  by  providers  seeking 
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to  challenge  the  HMO's  terms  of  dealing,  or  making  similar  charges.  These  antitrust 
lawsuits  are  generally  unsuccessful  and  do  not  pose  a  significant  problem  for  the 
HMO  community. 

Question  No.  2A.  Of  that  proportion,  how  many  covered  beneficiaries  would  that 
roughly  translate  into? 

Answer.  Virtually  the  entire  national  HMO  enrollment  of  41.3  million  has  bene- 
fited from  antitrust  enforcement  seeking  to  break  down  obstacles  to  HMOs  and 
managed  care.  In  contrast,  few,  if  any,  beneficiaries  have  been  affected  by  lawsuits 
filed  by  excluded  providers  against  HMOs,  since  these  cases  usually  fail. 

Question  No.  2B.  Has  your  member  organizations'  experience  with  antitrust  been 
concentrated  on  situations  involving  the  physician  services  part  of  an  HMO? 

Answer.  Needed  antitrust  enforcement  to  remove  unlawful  restraints  on  HMOs 
and  managed  care  has  over  the  years  most  often  been  required  with  respect  to  phy- 
sician activities.  However,  numerous  cases  have  also  involved  activities  by  hospitals, 
dentists,  and  other  health  caire  providers. 

Suits  by  individual  providers  to  force  their  inclusion  in  HMO  provider  networks 
have  been  filed  by  physicians,  hospitals,  pharmacies,  laboratories  and  other  provid- 
ers. As  noted  above,  these  cases  usually  fail. 

Question  No.  3.  Given  current  law,  what  measures  could  be  taken  to  minimize 
managed  care's  risk  of  antitrust  litigation? 

Answer.  Managed  care  organizations  need  to  operate  independently  and  avoid 
participation  in  coercive,  collusive  or  monopolistic  schemes.  They  also  should  not 
give  the  appearance  of  operating  arbitrarily  or  without  regard  for  the  effect  their 
actions  will  have  on  providers  or  patients.  Managed  care  organizations  that  obtain 
advice  of  competent  and  experienced  antitrust  counsel  should  not  face  difficulty  car- 
rying out  legitimate  business  plans. 

Response  of  Mr.  Hansen  to  a  Question  Submitted  by  Senator  Durenberger 

Question.  Generally,  managed  care  has  benefited  from  antitrust  enforcement. 
Would  you  expect  a  federal  antitrust  waiver  process  to  threaten  health  maintenance 
organizations'  viability  in  a  reformed  marketplace? 

Answer.  We  cannot  assess  the  impact  on  HMOs  of  an  antitrust  enforcement  waiv- 
er process  without  knowing  what  conduct  a  waiver  would  protect,  what  impact  a 
waiver  would  have  on  the  availability  of  private  antitrust  lawsuits  for  damages  or 
injunctions,  and  what  showing  would  be  required  to  obtain  a  waiver. 

Responses  of  Mr.  Hansen  to  Questions  Submitted  by  Senator  Hatch 

Question  No.  1.  You  mention  in  your  testimony  that  you  concur  that  there  needs 
to  be  greater  clarification  or  flexibility  of  the  antitrust  laws  regarding  provider 
groups  joining  together  "in  limited  numbers"  for  contract  negotiations  or  for  making 
recommendations  on  clinical  or  quality  issues  or  reimbursement  or  other  matters, 
as  long  as  there  are  not  abusive  boycotts  or  actual  price  fixing,  etc.  What  sorts  of 
changes  or  clarifications  would  be  acceptable? 

— Would  market  power  screens  for  such  provider  groups  be  acceptable? 

—If  so,  of  what  size,  15%,  20%,  25%,  40%  of  a  given  market? 

— Different  sizes  for  different  purposes? 

— Would  it  make  a  difference  if  the  arrangements  between  doctors  were  non-ex- 
clusive? 

— Would  exclusivity  or  non-exclusivity  of  provider  "networks"  be  more  acceptable? 

Answer.  The  Group  Health  Association  of  America  ("GHAA")  believes  that  the 
antitrust  laws  have  played  and  continue  to  play  a  critically  important  and  beneficial 
role  in  preventing  anticompetitive  activities  that  suppress  managed  health  care  and 
obstruct  cost  containment.  We  believe  that  the  antitrust  laws,  as  currently  in  force, 
set  the  appropriate  bounds  on  relations  between  providers  and  managed  care  plans. 
We  do  encourage  the  antitrust  enforcement  agencies  to  be  as  clear  and  specific  as 
possible  in  articulating  their  enforcement  priorities  and  views  regarding  the  above 
issues,  since  there  remains  some  uncertainty  on  the  enforcement  agencies'  enforce- 
ment priorities  and  views  on  a  few  points. 

One  example  is  agreements  among  providers  controlling  a  managed  care  network 
organization  that  might  technically  be  viewed  as  "price  fixing,"  in  situations  where 
there  would  appear  to  be  no  risk  of  competitive  injury  because  market  power  is 
plainly  lacking.  Another  area  where  the  agencies  could  be  more  clear  concerns  dis- 
cussions by  provider  groups  with  managed  care  plans,  where  the  discussions  do  not 
involve  any  coercion,  threats,  or  express  or  implied  agreement  on  price  or  other 
terms  of  dealing.  This  uncertainty  in  our  view  is  not  a  major  problem,  though.  We 
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do  not  believe  this  uncertainty  has  had  a  material  effect  on  the  ability  of  health 
maintenance  organizations  to  operate  efficiently  in  the  marketplace. 

GHAA  has  not  itself  formulated  specific  views  on  the  particular  points  of  antitrust 
enforcement  listed  in  the  question.  That  responsibility  is  best  left  to  the  enforcement 
agencies,  and  ultimately  to  the  courts.  For  instance,  exclusivity  can  indeed  be  an 
aggravating  factor  in  assessing  the  antitrust  implications  of  some  conduct,  where 
the  result  is  to  foreclose  others  from  a  large  portion  of  a  market.  Exclusivity  in  some 
other  situations  may  in  fact  foster  competition,  by  allowing  health  plans  to  differen- 
tiate themselves  on  the  basis  of  the  make-up  of  their  provider  network. 

We  are  concerned  that  an  effort  to  codify  by  statute  what  specific  managed  care 
related  conduct  will  and  will  not  violate  the  antitrust  laws  risks  over-inclusiveness 
or  under-inclusiveness,  and  also  poses  the  danger  of  creating  new  confusion.  Such 
an  initiative  would  seemingly  need,  for  example,  to  take  into  account  product  mar- 
ket definition  (e.g.,  all  physician  services,  or  primary  care  physician  services,  includ- 
ing or  not  including  pediatricians),  geographic  market  definition  (e.g.,  community, 
county,  or  metropolitan  area),  barriers  to  entry,  the  degree  of  concentration  in  the 
market,  the  impact  of  hospital  admitting  privilege  patterns  on  physician  competi- 
tion, the  degree  to  which  there  is  express  or  de  facto  exclusivity  on  the  part  of  the 
providers  in  any  particular  provider  network  organization,  the  degree  to  which  pro- 
viders in  fact  participate  in  other  managed  care  organizations,  and  the  likelihood 
that  payors  could  successfully  resist  any  attempt  to  impose  exploitive  terms  of  deal- 
ing. 

A  statute  that  put  all  these  factors  at  issue  would  not  appear  to  create  additional 
clarity.  On  the  other  hand,  if  the  goal  is  to  provide  providers  and  payors  with  great- 
er certainty,  then  legislation  that  sets  percentage  tnresholds,  but  leaves  the  parties 
still  having  to  determine  the  product  and  geographic  market  definition,  for  example, 
may  create  more  confusion  than  it  eliminates,  and  also  risk  discouraging  legitimate 
behavior  in  some  cases,  and  encouraging  harmful  behavior  in  others.  Similarly,  leg- 
islation that  qualifies  any  antitrust  immunity  or  protection,  with  a  disqualification 
for  any  conduct  that  on  balance  harms  competition  would  not  appear  to  provide  use- 
ful guidance. 

Question  No.  2.  If  you  believe  that  "there  may  be  opportunities  for  cooperation 
among  providers  and  with  purchasers  in  resolving  issues  of  community  need  for  ex- 
pensive hospital-based  technologies  and  equipment,  and  achieving  useful  effi- 
ciencies," as  you  say  in  your  testimony,  how  should  such  cooperative  activities  be 
shielded  from  antitrust  attack  by  either  the  agencies,  or,  more  importantly,  by  a  dis- 
gruntled competitor? 

Answer.  The  antitrust  laws  do  not  give  a  disgruntled  competitor  antitrust  stand- 
ing to  challenge  cooperative  activities  among  its  competitors  that  injure  the  com- 
plainant because  of  the  increased  efficiency  or  lower  costs  of  the  cooperating  parties. 
For  example,  if  two  hospitals  decide  which  will  acquire  or  operate  particular  expen- 
sive equipment  this  would  not  give  a  disgruntled  competitor  grounds  for  suit.  Su- 
preme Court  cases  in  recent  years  have  confirmed  that  antitrust  standing  is  re- 
served for  plaintiffs  who  suffer  injury  of  the  sort  the  antitrust  laws  were  designed 
to  prevent,  not  those  who  suffer  because  others  operate  more  efficiently.  See  Atlantic 
Richfield  Co.  v.  USA  Petroleum  Co.,  495  U.S.  328  (1990);  Cargill.  Inc.  v.  Monfort 
of  Colorado.  Inc.,  479  U.S.  104  (1986);  Brunswick  Corp.  v.  Pueblo  Bowl-0-Mat.  Inc., 
429  U.S.  477  (1977). 

Where  providers  cooperate  with  a  contracting  managed  care  organization,  and  es- 
tablish a  risk-bearing  joint  venture  whose  legitimate  competitive  goals  and  cost-con- 
tainment objectives  can  be  met  through  cooperation  with  the  managed  care  plan  in 
identifying  services  that  may  be  reduced  or  shifted,  we  believe  that  the  enforcement 
agencies  should  be  able  to  assess  such  initiatives  under  the  antitrust  rule  of  reason, 
and  approve  them  where  they  are  not  anticompetitive  on  balance. 

The  states  may  also  pass  legislation  recognizing  the  value  of  such  cooperative  ar- 
rangements, and  establishing  a  framework  for  their  review  and  oversight  by  state 
regulatory  officials.  Where  this  is  done,  state  action  immunity  from  the  federal  anti- 
trust laws  can  be  achieved. 


Prepared  Statement  of  Senator  Orrin  G.  Hatch 

Mr.  Chairman,  I  am  glad  that  this  hearing  is  taking  place  today.  We  all  know 
that  health  care  reform  is  a  critical  issue  facing  our  nation  and  facing  the  Senate. 
We  will  soon  receive  the  Administration's  health  care  reform  proposal.  Members  of 
Congress,  on  both  sides  of  the  aisle  and  in  both  houses  are  actively  working  on 
health  care  proposals  of  their  own. 
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All  proposals  appear  to  have  a  common  goal:  to  reduce  the  health  care  cost  growth 
rate  and  get  rid  oi  excess  capacity  and  inappropriate  resource  allocation.  Most  com- 
prehensive health  care  reform  plans  will  restructure  the  health  care  delivery  sys- 
tem. This  restructuring  will  result  in  health  care  market  consolidation. 

The  prospect  of  such  consolidation  raises  questions  about  antitrust  applications, 
and  I  believe  it  is  time  for  us  to  begin  thinking  about  the  antitrust  laws  and  policies 
that  may  need  to  be  changed  if  health  care  reform  is  to  be  successful.  We  should 
begin  by  identifying  potential  antitrust  risks  that  the  health  care  delivery  and  in- 
surance systems  would  face  if  the  proposed  organizational  changes  to  the  way  we 
purchase  and  deliver  health  care  were  instituted  without  special  legislative  protec- 
tion. 

I  ask  the  witnesses  to  consider  the  purpose  of  the  hearing:  the  relationship  be- 
tween antitrust  policy  and  health  care  reform.  Remember  that  the  goal  of  com- 
prehensive health  care  reform  is  to  increase  the  access  to  care,  maintain  the  quality 
of  care,  and  reduce  the  growth  rate  of  the  cost  of  care. 

I  anticipate  that  in  this  discussion  the  witnesses  will  tell  us  what  they  believe 
is  good  aoout  today's  antitrust  enforcement  approach  as  well  as  what  problems 
exist. 

I  know  that  in  the  State  of  Utah,  the  taxpayers  and  the  medical  community  have 
spent  millions  and  millions  of  dollars  providing  documents,  explaining  actions,  and 
defending  against  federal  antitrust  investigations.  Dollars  that  should  have  been 
spent  on  preventing  and  treating  disease  have  been  spent  on  lawyers.  This  seems 
ludicrous  at  a  time  when  all  Americans  are  focused  on  trying  to  reform  the  health 
care  system  and  on  preventing  inappropriate  allocation  of  scare  resources. 

This  is  clearly  an  example  of  antitrust  application  that  is  detrimental  to  the  effi- 
cient delivery  of  health  care;  and,  in  the  process  of  considering  comprehensive 
health  reform  that  will  affect  every  American  in  the  future,  we  must  not  fail  to  ad- 
dress the  relationship  of  health  care  reform  and  its  relationship  to  antitrust  policy. 

It  is  easy  to  point  fingers  at  who  should  be  blamed  for  rising  health  care  costs. 
Indeed,  some  attack  the  private  sector  for  charging  "high"  prices  for  innovative  life 
saving  medicines  and  treatments;  they  believe  these  drugs  and  treatments  should 
be  sold  for  less  money.  However,  innovative  research  is  costly  and  complex  equip- 
ment is  expensive.  It  needs  to  be  paid  for. 

Without  incentives  to  innovate,  many  of  the  therapies  we  now  have  would  not 
exist,  and  patients  would  have  to  suffer  more  or  even  die.  Americans  live  longer 
thanks,  in  part,  to  the  power  of  our  innovative  and  sometimes  expensive  new  medi- 
cines and  medical  technology.  Increasing  health  care  costs  will  continue  to  correlate 
with  human  longevity  and  development  of  innovative  technology  and  therapies. 

Charges  can  also  be  made  that  government  is  a  significant  part  of  the  problem 
because  of  reimbursement  policies,  slow  approval  of  new  drugs  and  devices,  Durden- 
some  insurance  mandates,  excessive  paperwork,  and  excessive  regulatory  policies. 
The  health  care  industry  is  probably  the  most  regulated  U.S.  industry  today.  In  re- 
viewing our  health  care  system,  we  need  to  address  systemic  problems  and  to  avoid 
needless  blame. 

We  must  address  the  unnecessary  causes  of  overly  costly  services  or  products. 
Most  Americans,  for  example,  understand  the  extra  costs  that  defensive  medicine 
and  the  threat  of  malpractice  impose  on  health  care.  However,  the  hidden  costs  of 
other  systemic  problems  such  as  those  posed  by  unrealistic  or  inappropriate  anti- 
trust policy  are  less  obvious. 

Consumers  realize  when  their  local  community  has  more  hospitals  than  seem  nec- 
essary, operating  with  empty  beds,  or  when  the  locality  has  more  than  one  expen- 
sive health  care  service  center,  such  as  a  trauma  center  or  medivac  helicopter  serv- 
ice. They  realize  that  one  service  would  work  better  and  at  less  cost.  Indeed,  the 
many  proposals  now  under  discussion  for  "managed  competition"  are  a  recognition 
of  the  need  for  greater  efficiency  in  the  amount,  allocation,  and  use  of  resources  de- 
voted to  health  care. 

The  American  health  care  system  is  unique  in  several  ways.  First,  it  is  highly  reg- 
ulated. Second,  most  Americans  have  some  sort  of  health  insurance  leaving  them 
indifferent  to  the  price  of  health  care  except  at  the  margin.  And,  third,  accompany- 
ing this  indifference  to  price  is  a  nearly  limitless  demand  for  services.  Many  argue 
that  the  health  care  market  has  become  increasingly  dysfunctional  over  time  and 
that  its  many  unique  features  interfere  with  the  supply  and  demand  functions  asso- 
ciated with  truly  free  markets. 

In  order  to  increase  access  and  maintain  quality,  some  health  care  providers  have 
sought  to  increase  efficiency  by  collaborating  in  order  to  reduce  overcapacity  and  to 
eliminate  duplication  of  services  or  equipment.  Others  wish  to  set  up  regional  net- 
works of  services.  Yet,  I  have  heeird  serious  complaints  about  our  own  government 
discouraging  such  efforts.  The  activities  of  our  Department  of  Justice  and  Federal 
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Trade  Commission  have  been  said  to  have  a  very  chiUing  effect  on  efforts  to  achieve 
efficiency. 

For  example,  providers  of  health  care  are  afraid  that  if  they  even  meet  once  to 
discuss  more  efficient  arrangements  for  health  care  deUvery,  they  could  become  the 
target  of  an  antitrust  investigation  or  enforcement  proceeding.  Although  such 
charges  do  not  always  stick,  they  always  have  to  be  defended  at  substantial  cost 
and  always  have  uncertain  outcomes. 

As  we  look  toward  health  care  reform,  we  need  to  examine  the  role  of  government 
in  health  care  and  to  make  sure  that  the  government's  role  is  part  of  the  solution 
and  not  part  of  the  problem.  Over  the  last  fifty  years,  the  government  has  exercised 
an  increasingly  greater  role  in  all  aspects  of  the  health  care  system  from  fundamen- 
tal biomedical  research  to  access  to  disease  prevention  and  treatment.  For  example, 
the  federal  government  stimulated  and  paid  for  a  substantial  portion  of  our  current 
excess  capacity  of  hospital  beds.  Almost  half  of  all  U.S.  health  care  costs  are  paid 
for  by  the  federal  government. 

Today  the  government  is  the  dominant  force  in  U.S.  health  CEire,  both  in  setting 
standEirds  for  services  and  products  and  in  paying  for  them.  The  fact  that  the  fed- 
eral government  plays  such  an  overwhelming  role  in  health  care  is  another  reason 
that  health  care  may  not  fit  easily  into  free  meirket  economic  models  typically  used 
in  antitrust  enforcement  in  other  areas. 

Invariably,  health  care  reform  will  include  reform  of  antitrust  policy  and  laws  to 
allow  more  rapid  health  care  market  consolidation  and  conservation  of  health  care 
resources  to  increase  access  and  efficiency.  In  some  situations  expensive  excess  ca- 
pacities need  to  be  reduced;  in  others,  particularly  in  rural  America,  resources  need 
to  be  shared  in  order  to  become  more  available. 

Managed  competition  is  one  reform  model  receiving  widespread  attention.  It  in- 
volves a  policy  that  encourages  health  care  market  consolidation  through  the  estab- 
lishment of  managed  care  networks  called  Accountable  Health  Plans  or  AHPs.  The 
AHPs  would  have  some  of  the  same  characteristics  as  health  care  maintenance  or- 
ganizations of  today — a  combination  of  provider  networks  with  an  insurance  func- 
tion. Managed  competition  also  creates  entities  with  substantial  purchasing  power 
through  the  pooling  of  individuals  and  employees  of  small  businesses  into  very  large 
groups  called  Health  Plan  Purchasing  Cooperatives  or  HPPCs. 

I  will  ask  the  witnesses  to  consider  what  additional  risks  to  antitrust  enforcement 
they  think  these  players,  that  is  the  AHPs  and  HPPCs,  and  drug,  device  and  other 
technology  manufacturers  might  be  exposed  to  if  such  reforms  were  enacted. 

We  cannot  craft  the  necessary  changes  to  the  antitrust  law  until  we  have  an- 
swered certain  policy  questions.  Questions  such  as  who  will  own  and  govern  the 
large  purchasing  groups  and  what,  if  any,  statutory  restraints  will  be  placed  on 
their  ability  to  exclude  managed  care  networks?  Should  we  allow  the  large  purchas- 
ing groups  to  develop  monopsony  power  in  an  area?  What  would  be  the  result?  What 
difficulties  would  the  health  care  networks  face  in  terms  of  their  development?  How 
do  we  ensure  that  provider  networks  do  not  charge  monopolistic  prices  in  an  area 
where  they  are  the  sole  provider? 

"Managing  competition"  through  the  creation  of  very  large  group  purchasers  and 
managed  care  networks  is  described  as  having  the  potential  of  increasing  "true  com- 
petition." We  need  to  be  able  to  determine  the  net  effect  of  combining  a  monopoly 
provider  of  services  with  a  monopsonistic  purchaser  in  a  given  market  area. 

Many  proposals  contain  the  concept  of  provider  network  development.  Many  pro- 
posals result  in  the  pooling  of  purchasing  power.  The  fundamental  question  is:  with- 
out statutory  protection  will  our  antitrust  policy  allow  health  care  reform  to  flourish 
or  will  it  cause  health  care  reform  to  be  stymied  and  wither  before  it  has  a  real 
chance  to  work? 

I  would  like  to  mention  in  closing  that,  in  my  view,  the  most  effective  health  care 
reform  will  be  that  which  encourages  the  maximum  reliance  on  individual  initiative 
and  helps  to  develop  an  effectively  functioning  market  for  American  health  care. 
Thus,  I  would  urge  that  we  consider  reforms  to  antitrust  that  will  actually  strength- 
en our  competitive  system. 


Prepared  Statement  of  Beverly  L.  Malone 

Mr.  Chairman,  I  am  Beverly  L.  Malone,  PhD,  RN,  FAAN,  I  appear  today  on  be- 
half of  the  American  Nurses  Association  (ANA)  and  its  53  state  and  territorial  asso- 
ciations. The  ANA  represents  the  nation's  two  million  registered  nurses  including 
nurse  practitioners,  clinical  nurse  specialists,  certified  nurse  midwives  and  certified 
registered  nurse  anesthetists.  I  am  a  clinical  nurse  specialist  and  licensed  clinical 
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psychologist  and  have  practiced  individual,  group  and  family  psychotherapy  for  over 
19  years. 

Mr.  Chairman  we  are  pleased  that  you  are  holding  this  hearing  on  antitrust  is- 
sues in  the  health  care  industry.  We  share  your  observation  that  "we  can  no  longer 
afford  the  inefficiencies  of  duplication  or  financial  incentives  that  encourage  tech- 
nology at  the  expense  of  prevention."  Nursing  believes  that  consumers  have  a  right 
to  affordable  quality  health  care.  Nurses  support  the  coordination  and  collaboration 
of  health  care  services  and  believe  that  multi-disciplinairy  provision  of  preventative 
and  primary  care  services  is  cost-effective. 

As  the  nation  prepares  for  health  care  reform,  nursing  is  convinced  that  we 
should  not  repeat  the  existing  delivery,  financing  and  workforce  problems.  The 
health  care  reform  bill  must  address  the  restrictions  on  health  care  providers  that 
occur  at  both  the  federal  and  state  level  which  limit  access  to  care. 

We  are  also  concerned  that  some  providers  are  using  the  unknown  sphere  of 
health  care  reform  to  push  for  antitrust  changes.  The  focus  on  cost  containment 
should  not  be  used  as  an  argument  to  remove  protections  against  antitrust  which 
promote  pro  consumer  health  care  practices. 

Increasingly,  much  of  the  policy  debate  about  the  future  directions  of  health  care 
in  America  is  focusing  on  new  ways  to  use  the  forces  of  the  marketplace  and  the 
pressures  of  price  competition  to  constrain  rising  health  care  costs.  In  the  public  sec- 
tor, governments  at  every  level,  concerned  with  budgetary  problems,  au-e  taking  var- 
ious steps  to  gain  improved  control  over  public  spending  for  health.  These  steps  in- 
clude fundamental  changes  in  the  methods  used  by  governments  to  pay  for  health 
services  provided  to  the  aged,  the  disabled  and  the  poor.  Governments  are  also  at- 
tempting to  encourage  wider  use  of  alternatives  to  the  traditional  ways  of  delivering 
such  services  in  the  community.  In  the  private  economy,  too,  there  is  growing  inter- 
est on  the  part  of  employers  and  others  about  new  ways  to  use  the  marketplace  as 
an  effective  instrument  for  achieving  the  goal  of  a  more  efficient  health  delivery  sys- 
tem. In  many  parts  of  the  country,  the  pressures  of  increasing  competition  within 
the  health  care  industry  are  already  being  felt. 

The  President's  Health  Care  Reform  Task  Force  has  focused  on  managed  competi- 
tion. Conceptually  we  agree  that  increased  competition  would  be  beneficial  to  the 
health  care  system.  Yet  one  paradox  regarding  competition  is  that  the  general  rules 
of  the  game  have  to  be  established  and  enforced  in  order  to  assure  that  all  competi- 
tors will  have  the  opportunity  to  compete.  Indeed  nurses  can  compete  but  the  play- 
ing field  must  be  level.  Any  competitive  market  requires  monitoring  and  interven- 
tion from  time  to  time  to  guarantee  that  competition  is  open  and  fair. 

We  believe  that  antitrust  enforcement  offers  an  excellent  opportunity  to  counter- 
balance the  potential  of  monopoly  power  through  scrutiny  of  such  activities  as  bar- 
riers to  entry  into  particular  markets,  territorial  or  market  restrictions,  economic 
boycotts,  price  fixing,  tying  the  purchase  of  one  service  to  another,  and  restricting 
the  flow  of  truthful  information  between  buyers  and  sellers.  It  seems  unlikely  that 
health  care  providers,  let  alone  consumers,  would  be  protected  from  the  adverse  con- 
sequences of  such  activities  if  the  antitrust  laws  were  not  applied  to  the  professions. 
The  Federal  Trade  Commission  (FTC)  has  been  fulfilling  this  necessary  role  for 
some  time,  and  the  movement  toward  increased  competition  makes  their  proactive 
presence  even  more  critical,  if  inflationary  pressures  in  the  health  care  market  are 
to  be  relieved  in  a  fair  and  equitable  manner. 

Anti-competitive  barriers  must  be  removed  to  allow  nurses  and  other  qualified 
non  physician  providers  to  provide  health  care  services  within  their  professional  ca- 
pacity. These  barriers  include  unnecessary  nursing  practice  act  restrictions,  over 
regulation  of  non-physician  providers,  unnecessary  limitations  on  prescriptive  au- 
thority, and  lack  of  third  party  reimbursement  by  public  and  private  payors. 

BACKGROUND 

Throughout  this  testimony  we  will  refer  to  advanced  practice  nurses  (APNs), 
which  includes  nurse  practitioners,  certified  nurse  midwives,  clinical  nurse  special- 
ists and  nurse  anesthetists.  Registered  nurses,  are  educated  to  provide  high  tech 
care  in  the  acute  care  setting,  primary  care  in  the  ambulatory  setting  and  to  coordi- 
nate and  to  manage  care  in  both.  APNs  are  nurses  who  have  acquired  the  additional 
education  necessary  to  provide  a  full  range  of  health  care  services.  The  nursing  pro- 
fession has  established  additional  educational  requirements,  along  with  certification, 
for  APNs.  APNs,  like  all  nurses,  emphasize  health  promotion  and  disease  preven- 
tion. As  primary  health  care  providers,  their  functions  include:  health  assessment, 
physical  examination,  development  of  a  plan  of  care,  instruction  and  counseling,  use 
of  laboratory  data,  diagnosis  of  routine  illness,  prescription  of  medications  or  other 
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therapies  as  allowed  by  state  laws,  coordination  of  services,  and  referral  when  nec- 
essary. APNs  do  not  practice  medicine. 

Nurse  practitioners  (NPs)  are  registered  nurses  with  advanced  education  (ap- 
proximately 50  percent  are  educated  at  the  master's  level)  in  advanced  nursing  and 
primary  care.  Tne  NP  performs  physical  exams,  treats  acute  and  chronic  illness  and 
provides  routine  care  to  children,  adults  and  the  elderly.  Of  the  approximately 
30,000,  NPs  67  percent  practice  in  ambulatory  settings  and  27  percent  in  hospital 
settings  (Division  of  Nursing,  1988). 

Clinical  nurse  specialists  (CNSs)  are  registered  nurses  with  a  master's  degree 
in  a  clinical  area  of  nursing.  CNSs  also  conduct  physical  exams,  treat  acute  and 
chronic  illness  and  provide  routine  care.  They  specialize  in  a  variety  of  areas  includ- 
ing medicine,  surgery,  psychiatry,  cardiac  rehabilitation,  gerontology,  trauma  and 
diabetes.  Of  the  approximately  40,000  CNSs,  25  percent  practice  in  the  ambulatory 
setting  and  71  percent  practice  in  hospitals  (Division  of  Nursing,  1988). 

Certified  registered  nurse  anesthetists  (CRNAs)  are  registered  nurses  who 
have  completed  two  to  three  years  additional  education  bevond  the  bachelor's  de- 
gree. CRNAs  administer  more  than  65  percent  of  all  anestnetics  given  to  patients 
each  year  and  are  the  sole  providers  of  anesthetics  in  85  percent  of  rural  hospitals. 
CRNAs  provide  anesthesia  in  a  variety  of  settings — operating  rooms,  dentists'  of- 
fices, £md  ambulatory  surgical  settings.  These  nurses  frequently  provide  anesthesia 
independently  in  these  settings  without  the  supervision  of  the  physician.  There  are 
approximately  25,000  CRNAs. 

Certffied  nurse  midwives  (CNMs)  are  nurses  with  an  average  of  one  and  one- 
half  years  of  specialized  education  beyond  nursing  school,  either  in  an  accredited 
certificate  program,  or  increasing  at  the  master's  level.  They  provide  prenatal  and 
gynecological  care,  conduct  deliveries  and  follow  mothers  post-partum.  In  1988, 
CNMs  delivered  115,000  infants  or  3.4  percent  of  all  U.S.  births,  "rhere  are  approxi- 
mately 5,000  CNMs. 

Third-party  payers  have  become  increasingly  aware  of  the  cost-effectiveness  of 
APN  services  as  indicated  by  their  willingness  to  cover  their  services.  APN  services 
are  covered  in  some  degree  by:  Medicare,  Medicaid,  Civilian  Health  and  Medical 
Programs  of  the  Uniformed  Services  (CHAMPUS),  the  Federal  Employees  Health 
Benefit  Program  (FEHBP),  and  private  insurance  companies  in  some  states.  Thirty- 
seven  states  have  adopted  legislation  enabling  third  party  reimbursement  for  the 
services  of  specified  categories  of  nurses. 

FEDERAL  PROGRAMS 

Translating  the  goal  of  health  care  provider  choice  legislation  into  reality  at  the 
Federal  and  State  levels  has  been  a  slow  and  incremental  process.  Nevertheless,  as 
the  two  attached  tables  indicate,  nurses  in  advanced  practice  have  increasingly  be- 
come eligible  for  direct  reimbursement  for  their  services  under  Federal  health  bene- 
fit programs— Medicare,  Medicaid,  CHAMPUS  and  FEHBP  (Table  1)— as  well  as 
through  State  mandates  (Table  2). 

Congress  recently  approved  changes  in  three  Federal  health  programs  that  recog- 
nize NPs,  CNS,  and  CNMs  as  independent  providers.  The  Omnibus  Budget  Rec- 
onciliation Act  (OBBA)  of  1989  mandated  direct  reimbursement  to  pediatric  nurse 
practitioners  and  family  nurse  practitioners  under  the  Medicaid  program.  The 
OBRA  provides  for  direct  Medicare  reimbursement  of  NPs  and  CNSs  who  serve  in 
rural  areas.  Also  passed  by  Congress  in  1990  was  a  provision  requiring  the  reim- 
bursement for  services  performed  by  NPs,  CNSs  and  (JNMs  in  all  FEHBP  programs 
for  covered  services. 

Despite  the  recent  changes  in  Federal  and  State  reimbursement  laws,  there  are 
still  enormous  changes  that  must  be  made.  For  example,  in  order  to  improve  access 
to  care  to  Medicaid  certain  reforms  in  payment  and  coverage  policy  need  to  be  con- 
sidered. Currently,  the  Medicaid  program  mandates  the  coverage  and  payment  of 
nursemidwifery,  certified  pediatric  nurse  practitioners  and  certified  family  nurse 
practitioners  but  does  not  mandate  the  coverage  of  all  nurse  practitioner,  clinical 
nurse  speciaUst  and  certified  registered  nurse  anesthetist  services.  The  Medicaid 
program  needs  to  directly  reimburse  for  ihe  services  of  these  practitioners  in  order 
to  encourage  the  utilization  of  these  providers. 

Seversd  states  have  changed  their  State  Medicaid  payment  and  coverage  poUcies 
to  encourage  the  use  of  these  practitioners  and  have  been  able  to  increase  access 
to  care  for  vulnerable  populations.  In  New  Hampshire,  the  services  of  NPs  are  cov- 
ered by  Medicaid  and  access  to  care  is  improved.  Manv  physicians  have  a  limit  on 
the  number  of  Medicaid  patients  they  will  accept  in  tneir  practice  and  refer  addi- 
tional Medicaid  beneficiaries  to  NPs  who  see  them  in  their  own  practice  or  through 
well-child  and  pre-natal  clinics.  Some  NPs  in  New  Hampshire  have  a  caseload  that 
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is  90  percent  Medicaid.  The  State's  Medicaid  payment  policy  also  encourages  the  use 
of  these  practitioners.  Since  1982,  NPs  have  had  their  services  covered  by  the  Med- 
icaid program  at  100  percent  of  the  physician  rate.  According  to  Charles  Albano, 
Chief,  Bureau  of  Maternal  and  Child  Health  in  New  Hampshire,  NPs  are  relied 
upon  to  provide  the  vast  majority  of  services  to  low  income  women,  75  percent  of 
whom  are  Medicaid  recipients,  NPs  are  also  utilized  to  staff  the  family  planning 
clinics  and  the  well  child  services  in  the  state. 

Anne  Sorley,  Maternal  Service  Program  Manager  of  Medical  Assistance,  reports 
that  in  1989  Washington  State  established  a  First  Step  Program  that  consisted  of 
ten  alternative  clinics.  All  but  one  is  served  by  CNMs  and  NPs,  who  provide  the 
majority  of  care.  These  clinics  serve  the  poor  and  working  poor  with  incomes  up  to 
185  percent  of  the  poverty  level.  The  utilization  of  these  services  is  evidenced  by 
the  100  percent  increase  in  deliveries  in  one  of  the  clinics  in  the  second  year.  The 
success  of  the  clinics,  according  to  Ms.  Sorley,  is  partly  attributed  to  the  style  of 
practice  of  the  CNMs.  CNMs  are  more  willing  to  provide  services  to  substance  abus- 
ing women  and  are  willing  to  offer  flexible  schedules  to  increase  the  number  of  pre- 
natal visits.  Also  the  phenomena  of  women  treating  women  adds  to  patient  compli- 
ance. 

Medicaid  payment  policy  also  needs  to  be  improved  to  increase  access  to  care. 
Payments  to  nurses  in  advanced  practice  under  the  Medicaid  program  needs  to  be 
based  on  the  service  and  not  on  the  type  of  provider.  This  policy  in  New  Hampshire 
provides  a  positive  incentive  for  pre-natal  and  well  child  clinics  to  use  NPs.  Wash- 
ington State  has  adopted  a  similar  policy  of  payment  based  on  the  service  and  also 
increased  the  payment  for  the  services.  The  State  established  a  delivery  system  and 
changed  its  Medicaid  fee  schedule  to  improve  access  to  care  to  pregnant  women. 

Washington  also  changed  the  Medicaid  fee  schedule  to  improve  access  to  care.  In 
1989,  the  Legislature  added  $200— $300  to  the  obstetrical  package  to  offset  mal- 
practice costs  and  to  improve  recruitment  of  providers.  In  1990,  the  policy  was  es- 
tablished to  pay  all  providers  the  same  rate  for  the  same  services.  This  had  a  sig- 
nificant effect  on  recruiting  NPs  and  CNMs.  There  is  no  nurse  midwifery  edu- 
cational program  in  the  State,  yet  the  improved  competitive  fees  were  instrumental 
in  bringing  these  practitioners  into  the  State  to  staff  the  clinics.  In  two  years,  the 
nvmiber  of  CNMs  increased  by  33  percent  and  there  has  been  a  limited  turnover 
of  CNMs,  despite  their  serving  a  high  risk  population. 

Senator  Tom  Daschle  (D-SD)  has  introduced  legislation  (S.  466)  that  would  im- 
prove access  to  the  services  of  NPs  and  CNSs.  It  would  mandate  the  coverage  and 
payment  of  all  NP  and  CNS  services  under  the  Medicaid  program.  An  identical  bill 
(H.R.  1683)  has  been  introduced  by  Representative  Bill  Richardson  (D-NM).  ANA 
strongly  supports  this  legislative  initiative. 

We  also  need  to  remove  barriers  to  health  care  for  our  nation's  elderly.  ANA  was 
pleased  to  have  the  opportunity  to  work  closely  with  Members  of  this  Committee 
and  the  House  Ways  and  Means  and  Energy  and  Commerce  Committee  to  achieve 
enactment  of  the  "Rural  Nursing  Incentive  Act."  That  proposal,  which  was  included 
in  the  OMRA  (Public  Law  101-508),  allows  NPs  and  CNSs  who  practice  in  rural 
areas  to  receive  direct  reimbursement  under  Medicare.  That  law  now  needs  to  be 
expanded  to  cover  the  services  of  all  NPs  and  CNS  regardless  of  geographic  location 
and  practice  setting.  This  expansion  of  coverage  does  not  provide  for  reimbursement 
for  new  services,  but  rather  provides  for  reimbursement  for  existing  services  in  al- 
ternative cost-effective  settings  by  non-physician  providers.  In  addition,  modeled 
after  the  bonus  pajrment  of  physicians  who  work  in  health  professional  shortage 
areas  (HPSAs),  these  practitioners  would  also  be  paid  a  bonus  payment  when  they 
work  in  HPSAs.  By  taking  this  action,  these  advanced  practice  nurses  would  provide 
essential  services  to  meet  the  health  care  needs  of  those  older  Americans  who  cur- 
rently have  no  access  to  affordable  health  care.  In  that  regard,  a  bill  (S.  833)  to  pro- 
vide direct  Medicare  reimbursement  to  NPs,  CNSs  and  CNMs  was  introduced  on 
April  28  by  Senators  Charles  Grassley  (R-IA)  and  Kent  Conrad  (D-ND). 

ANTI-COMPETITIVE  PRACTICES 

There  are  many  other  barriers  to  nursing  practice  which  have  been  imposed  over 
the  years  through  regulation,  legislation  or  custom  which  not  only  limit  the  scope 
of  nursing  but  also  effectively  impede  the  ability  of  the  nurse  to  compete.^ 
•  Use  of  practice  arrangements  to  limit  the  activity  of  nurses  in  advance 
practice.  Some  states  mandate  that  the  physician  maintain  a  hands-on  super- 
visory relationship,  while  other  states  allow  the  nurse  in  advance  practice  to 
practice  independently  and  unencumbered.  Nursing  is  advocating  for  consist- 
ency to  ensure  that  APNs  can  maintain  an  independent  practice  within  the 
scope  of  his/her  education  and  preparation  in  all  50  states. 
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•  Inconsistency  in  definitions  of  advanced  practice.  The  laws  vary  from 
state  to  state  on  who  may  be  considered  a  nurse  in  advanced  practice.  The  most 
glaring  example  of  such  inconsistency  is  the  treatment  of  the  clinical  nurse  spe- 
ciahst.  In  states  where  advanced  practice  is  recognized,  the  law  is  not  consistent 
on  the  treatment  of  the  CNS.  This  inconsistency  limits  the  use  of  all  nurses  who 
have  properly  received  graduate  education  and/or  preparation  to  provide  ad- 
vanced nursing  services. 

•  Scope  of  practice  varies  from  state  to  state  and  does  not  reflect  the 
education  and  clinical  expertise  of  the  nurse  in  advanced  practice.  All 
state  nurse  practice  acts  have  not  been  amended  to  reflect  current  education 
and  clinical  expertise  of  the  nurse,  particularly  APNs.  Others  use  medical  prac- 
tice language  to  limit  the  nurse's  practice  by  allowing  medical  practitioners  to 
determine  the  boundaries  of  nursing  practice. 

These  have  also  been  limitations  placed  on  advanced  practice  nursing  when  nurs- 
ing attempts  to  expand  the  scope  and  responsibility  of  the  nurse  in  advanced  prac- 
tice. 

•  Prescriptive  authority  has  been  limited  through  the  use  of  protocols 
and  requirements  for  supervision  and  physician  intervention  in  this 
nursing  activity.  Like  other  aspects  of  nursing  practice,  prescriptive  authority 
has  occurred  only  after  nursing  has  taken  affirmative  action  to  enact  laws  on 
the  subject.  First,  prescriptive  authority  is  not  universal  or  consistent.  There 
are  approximately  36  states  which  have  some  form  of  prescriptive  authority. 

•  Use  of  Medical  Practice  Act  to  limit  scope  of  nurse  through  expansive 
scopes  that  include  virtually  every  health  care  action  as  a  "delegated 
medical  function."  Many  states'  medical  practice  act  define  medical  practice 
to  incorporate  every  aspect  of  -edical  care  and  then  limit  the  actions  of  other 
health  care  professionals  to  those  acts  "delegated"  by  the  physician.  This  sweep- 
ing legislative  language  has  been  used  to  limit  the  abihty  of  APNs. 

THIRD  PARTY  PAYOR  POLICIES 

Barriers  also  exist  in  the  provision  of  insurance  coverage. 

•  Limitations  on  the  availability  and  accessibility  of  liability  coverage. 

During  the  1980's  tort  reform  crisis,  the  number  of  reinsurers  willing  to  provide 
coverage  for  insurers  writing  nurse  liability  coverage  dropped  dramatically, 
with  many  claiming  nurse  malpractice  had  increased.  When  asked  about  spe- 
cific actuarial  data,  none  could  provide  it.  (See  Table  3). 
Property  Casualty  Insurance  Edition  1988  reports  that 

At  one  time,  nurse-midwives,  were  not  segregated  from  the  rest  of  the 
nursing  field  by  underwriters  of  nurses'  professional  liability  insurance. 
Premiums  for  nurses'  malpractice  insurance  were  so  low  that  the  main 
problem  faced  by  underwriters  was  the  expense  of  issuing  policies  rather 
than  the  cost  of  incurred  losses. 

As  the  experience  of  this  class  developed,  underwriters  segregated  the  ex- 
perience of  nurse-midwives  and  CRNAs  (certified  registered  nurse  anes- 
thetists) and  became  less  willing  to  underwrite  these  providers.  At  the  same 
time,  demand  for  the  services  of  these  nurses  increased,  and  specialized 
training  and  certification  requirements  became  more  stringent. 

Losses  for  nurse-midwives'  liability  cases  did  not  increase  dramatically, 
primarily  due  to  limited  patient  load,  screening  procedures  and  loss  control 
methods.  However,  two  carriers  providing  professional  liability  insurance 
dropped  their  programs.  The  dramatic  increase  in  the  frequency  and  sever- 
ity of  claims  against  physicians  and  hospitals  because  of  poor  obstetrical  re- 
sults discouraged  the  commercial  insurance  marketplace  from  providing  re- 
placement coverage  for  nurse-midwives. 

•  Use  of  insurance  surcharges  to  increase  malpractice  premium  coverage 
and  provide  impediments  to  physician-nurse  collaboration.  Insurance 
companies  also  charge  additional  premiums  of  physicians  who  are  in  collabo- 
rative practices  with  APNs.  These  amounts  are  often  hard  to  trace  because  they 
are  incorporated  into  general  increases  and  often  are  not  treated  as  a  separate 
charge.  The  surcharges,  are  allegedly  based  on  the  increased  risk  physicians 
incur  for  collaborative  practice — and  can  be  easily  traced  in  collaborative  ar- 
rangements with  nurse  anesthetists  and  nurse  midwives. 
Nursing  believes  that  any  action  which  restricts  the  provision  of  health  care  serv- 
ices when  there  is  a  demonstrated  need  and  demand  is  without  merit  and  unjusti- 
fied. It  is  inconsistent  with  the  present  call  for  health  care  marketplace  competition 
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to  decrease  costs  and  to  increase  access  to  care  with  demonstrated  positive  out- 
comes. 

There  are  clear  instances  of  anti-competitive  actions  still  occurring  in  various 
states. 

•  Provider  actions  restrict  nurses  participation  in  professional  groups,  li- 
ability programs  and  marketplace.  There  is  only  one  State  where  a  nurse 
sits  on  a  Health  Maintenance  Organization  (HMO)  board.  Such  policies  results 
in  one  practitioner  domination  of  practice  and  restricts  provider  access  to  the 
marketplace. 

In  Tennessee  two  nurses  midwives  filed  suit  against  the  Nashville  Hospitals,  five 
doctors  and  an  insurance  company.  The  nurses  were  not  allowed  privileges  or  appro- 
priate reimbursement  for  their  services,  because  nurse  midwifery  was  not  regulated 
Dy  title  through  the  nurse  practice  act  or  medical  practice  act.  The  lower  court  held 
that  the  practice  of  nurse  midwifery  was  indeed  nursing  and  privileges  could  not 
be  denied  because  the  specialty  was  not  specifically  regulated. 

In  the  State  of  Alabama  one  practitioner  reports  that  one  month  after  she  began 
practice  with  a  physician,  he  informed  her  that  his  insurance  carrier  sponsored  by 
the  State  Medical  Association  would  no  longer  insure  Rim  if  he  continued  to  act  as 
her  off  site  preceptor.  The  restrictive  and  apparently  non  actuarial  based  policy  also 
affects  nurse  miawives  who  cannot  deliver  babies  without  a  supervising  physician. 
It  also  affects  NPs  who  would  be  able  to  practice  in  rural  areas  serving  medicare 
beneficiaries.  Only  seven  percent  of  Alabama  physicians  are  in  rural  practice.  This 
has  limited  the  number  ot  providers  to  rural  residents  to  18  NPs  who  have  precep- 
tors insured  by  other  companies.  Other  nurse  practitioners  report  that  their  patients 
have  been  intimidated  by  physicians  who  threaten  not  to  see  them  again  if  the  pa- 
tients continue  to  consult  nurse  practitioners. 

From  Minnesota,  a  nurse  practitioner  reports  she  was  not  hired  by  a  clinic  be- 
cause it  beUeved  she  would  oe  competitive  with  the  physicians.  Unable  to  provide 
services  as  a  nurse  practitioner  in  tnat  rural  area,  that  advanced  practice  nurse  is 
working  in  an  acute  care  facility.  Nurse  midwives  in  the  Twin  Cities  area  report 
that  when  their  clinic  acquired  a  new  physician  pairtner  the  nurse  midwives  were 
laid  off.  Reportedly  patient  preference  for  the  midwives  initiated  the  action. 

Such  actions  deny  access  to  care  to  vulnerable  populations.  Nursing  and  our  pa- 
tients can  only  believe  that  the  policies  are  not  based  on  actuarial  evidence  or  out- 
comes research  and  certainly  are  not  pursuant  to  the  states'  practice  parameters. 
These  incidents  discourage  integrated,  coordinated,  collaborative  care  delivery  and 
foster  costly  and  unnecessary  duplication  and  gatekeeper  functions. 

Still  other  actions  may  not  be  so  clearly  culpable.  Governmental  actions  may  also 
result  in  anti  competitive  policies.  Although  such  actions  may  be  based  on  failure 
to  understand  the  full  range  of  professional  health  care  practice,  education  and  de- 
livery of  services,  the  result  is  the  same — promotion  or  federalizing  of  anti  competi- 
tive policy. 

MEDICAID  AND  MEDICARE 

Such  an  example  is  the  past  Administration's  Federal  Register  publication  on 
January  19,  1993  of  the  Health  Care  Financing  Administration's  final  rule  "Medi- 
care, Medicaid  and  CLIA  Programs:  Regulations  Implementing  the  Clinical  Labora- 
tory Improvement  Amendments  of  1988  (CLIA)  and  Clinical  Laboratory  "Act  Pro- 
gram Fee  Collections."  The  rule  establishes  restrictions  on  non-physician  providers 
and  a  strict  interpretation  of  the  waived  criteria  for  classifying  tests,  especially  the 
physician  performed  microscopy  category  effectively  restricts  the  practice  of  APNs. 

Those  services  are  delivered  in  a  variety  of  settings  including  physicians  offices 
and  nurse  run  clinics.  Subjecting  these  providers  of  primary  care  and  obstetrical 
and  gynecological  services  to  the  restrictions  outlined  in  the  regulations  has  an  ad- 
verse impact  on  patient  access  to  basic  laboratory  tests  and  increases  costs.  In  rural 
and  other  underserved  areas  these  limitations  on  testing  further  compromise  the 
health  care  delivery  to  vulnerable  populations. 

RECOMMENDATIONS 

ANA  believes  that  expanding  the  health  care  provider  of  choice  principle  to  in- 
clude all  qualified  health  care  providers  must  occur  in  public  and  private  plans  to 
improve  access  to  quality  health  care. 

Nursing  believes  that  several  actions  can  be  taken  immediately: 

(1)  Amend  Medicare — Broaden  the  coverage  of  the  services  of  nurses  advanced 
practice,  by  amending  Medicare  as  proposed  in  S.  833  outlined  above. 

(2)  Arnend  Medicaid — Broaden  the  coverage  of  the  services  of  nurses  in  advanced 
practice  under  Medicaid  as  proposed  in  S.  466  and  H.R.  1683  as  outlined  above. 
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(3)  Amend  Federal  health  programs — Make  all  federal  health  insurance  programs, 
including  Medicare  and  Medicaid,  CHAMPUS  and  FEHBP  consistent  with  coverage 
of  services  and  choice  of  providers.  We  would  also  recommend  the  advanced  practice 
nurses  also  be  included  under  the  definition  of  acceptable  medical  source  under  20 
CFR  404,  1513  used  by  the  Social  Security  Administration  in  its  determination  of 
disability. 

(4)  Strengthen  implementation  of  federal  reimbursement  policy — FEHBP,  Medi- 
care and  Medicaid  should  issue  immediate  clarification  of  current  regulations  and 
directives  to  all  contracting  carriers/insurers.  Failure  to  comply  with  payment  to 
qualified  providers  for  services  should  affect  eligibility  to  participate  as  a  contract- 
ing carrier. 

In  addition  to  the  above  recommendations  there  are  two  options  that  can  be  in- 
cluded in  the  health  care  reform  bill  to  remove  anti  competitive  policies  and  practice 
barriers  and  to  increase  access  to  care.  The  options  are:  (Ij  anti-discrimination  lan- 
guage related  to  benefits,  services  and  reimbursement  covered  by  payors  and  (2)  in- 
centives to  encourage  states'  legal  recognition  of  advanced  practice  nurses  as  quali- 
fied providers. 

Option  I 

The  use  of  anti-discrimination  language  maintains  autonomy  of  state  authority 
over  Ucensure  but  will  permit  licensed  advanced  practice  nurses  and  other  profes- 
sionals to  practice  within  their  lawful  scope  of  practice  while  prohibiting  discrimina- 
tor}' and  restrictive  payor  practices  in  coverage  and  reimbursement. 

Specific  Language 

"Nothing  in  this  act  shall  be  construed  to  permit  a  participating  health 
benefit  plan  or  purchasing  cooperative  to  deny  any  licensed  health  care  pro- 
vider (or  type,  or  class,  or  category  of  health  care  provider)  practicing  with- 
in their  lawful  scope  of  practice  from  inclusion  as  a  qualified  provider  and 
receiving  the  identified  reimbursement  for  all  health  related  services  cov- 
ered by  the  plan  or  to  prohibit  their  provision  of  benefits  for  the  items  and 
services  described  in  the  plan." 

Option  II 

Strong  incentives  (financial)  should  encourage  states  to  pursue  amendments  to 
regulatory  and  legislative  language  which  would  result  in  the  most  expansive  prac- 
tice parameters  to  allow  licensed  advanced  practice  nurses  to  practice  commensu- 
rate with  recognized  professional  standards.  Receipt  of  federal  funds  could  be  tied 
to  expansive  nursing  practice  parameters  and  reimbursement  statutes/regulations. 
At  a  minimum  this  would  permit  direct  reimbursement. 

Specific  Language 

"Any  state  which  receives  federal  money  for  health  care  or  related  serv- 
ices must  demonstrate  that  it  has  in  place  the  most  expansive  practice  lan- 
guage which  recognizes  licensed  advanced  practice  nurses  through  profes- 
sional criteria  and  certification.  Such  funding  will  apply  to  but  are  not  lim- 
ited to:  block  grants  for  health  services  and  education  programs,  immuniza- 
tions, sexually  transmitted  diseases  and  family  planning,  health  prevention, 
substance  abuse,  and  Ryan  VvTiite  AIDS  Care  funds." 

CONXLUSION 

Mr.  Chairman,  we  commend  the  Subcommittee  for  holding  this  hearing  and  at- 
tempting to  find  solutions  to  improving  access  to  health  care.  We  appreciate  this  op- 
portunity to  share  our  views  with  you  and  look  forward  to  continuing  to  work  with 
you  as  comprehensive  health  care  reform  is  developed.  Thank  you  very  much. 

TABLE  1.— CURRENT  DIRECT  FEDERAL  REIMBURSEMENT  FOR  NURSING  SERVICES 


TYPE  Of  PROVIDER 


Payef 

RN 

NP 

CNM 

CRNA 

CNS 

Medicare: 
Part  A 

No 
No 

'State  option 

No 

Rural 

areas 

Pediatric 

and 

No 
Yes 

Yes 

No 
Yes 

'State  option 
discretion 

No 

Part  B 

Rural  areas 

Medicaid  



'State  option 
discretion 
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TABLE  1.— CURRENT  DIRECT  FEDERAL  REIMBURSEMENT  FOR  NURSING  SERVICES— Continued 


TYPE  OF  PROVIDER 


Payer 

RN 

NP 

CNM 

CRN* 

CNS 

CHAMPUS 

FEHBP  

No 

Medically 

underserved 

areas 

Yes 
Yes 

Yes 
Yes 

No 
Yes 

Yes 
Yes 

'Approval  for  reimbursement  is  an  option  reserved  for  determination  in  each  state's  Medicaid  program. 
Source:  Amencan  Nurses  Association.  Division  of  Congressional  and  Agency  Relations   1991 

KEY: 

RN — Registered  Nurse 

NP — Nurse  Practitioner 

CNS — Clinical  Nurse  Specialist 

CNM— Certrfied  House  Midwife 

CRNA— Certified  Registered  Nurse  Anesthetist 


TABLE  2.— STATES  MANDATING  PRIVATE  INSURANCE  COVERAGE  FOR  NURSES  - 


States 

Ail  RNs 

NPs 

Psyefiiatnc 
Nurses 

CNS 

AL  

AK 

X 
X 

AZ  

AR 

X 
X 
X 

CO  

X 

CT.... 

X 
X 

DE 

FL  

GA 

HI 

ID 

iL  

IN 

lA 

X 

KS 

X 

KY 

X 

LA  

ME  

MD 

X 

X 

X 

MA  

Ml  

MN 

X 

X 

MS  

X 

MO  

MT  

X 

NE 

NV 

X 

NH 

X 

NJ  

X 

NM  

NY 

X 

NC  

ND  

X 

X 

X 

OH  

OK 

OR  

X 
X 
X 

PA 

X 

X 

Rl 

X 

SC 

SO 

X 

TN 

TX  

UT _ 

X 

X 

X 

VT 

VA 

X 

X 

79-AnR  n  _  Q/i 
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TABLE  2.— STATES  MANDATING  PRIVATE  INSURANCE  COVERAGE  FOR  NURSES— Continued 


states 


All  RNs 


NPs 


Psycfiiatnc 
Nurses 


CNS 


WA 
WV 
Wl  . 
WY 

DC 


RN  =  registered  nurse 
NP  =  nurse  practitioner 
CNS  =  clinical  nurse  specialist 

Adapted  from.  Blue  Cross  and  Blue  Shield  Issue  Brief:  State  Mandated  Health  Insurance  Laws,  September  1990.  Updated  1991.  ANA, 
Division  of  Governmental  Affairs. 

TABLE  3.— MALPRACTICE  PAYMENTS  9/90-2/92 


Practitioner 

(NPOB  field 

of  license 

category) 

Number  of 
malpractice 
payments 
reported  to 
the  NPDB ' 

Percent  of  all 
malpractice 
reported  to 
the  NPDB ' 

Number  of 

active 
practitioners 

Number  of 
malpractice 
payments  per 

1.000 
practitioners 

Allopathic  

Osteopathic  Physicians 

16,787 
988 

75 
4 

521,780 
22,810 

32.2 
43.3 

Sub-Totals  

17,775 

70 

544,490 

32.6 

Registered  Nurse 

334 

112 

16 

20 

1 
0 
0 
0 

1,582,816 

16,831 

2,886 

20,649 

.2 

Nurse  Anesthetist 

6.7 

Nurse  Midwife      

5.5 

Nurse  Practitioner  

1.0 

Sub-Totals  

482 

1 

1.627,000 

.3 

'  National  Practitioner  Data  Bank  (NPDB)  data  9/90-2/13/92 

'Seventh  Report  to  President  and  Congress  on  the  Status  of  Health  Personnel  in  the  United  States  (physician  data) 

'Findings  hDm  the  Registered  Nurse  Population,  National  Sample  Survey  of  Registered  Nurses.  March  1988  (nurse  data) 


^ 
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Responses  of  Dr.  Malone  to  Questions  Submitted  by  Senator  Rockefeller 


1.  Nurses  and  other  allied  health  providers  increasingly  compete  with  physicians  to 

fuinil  a  patient's  needs.    Has  any  of  this  competition  reduced  the  quality  of  care 
delivered  to  patients? 

.ANA  firmly  believes  that  competition  between  registered  nurses  and  physicians  has  not 
served  to  reduce  quality  of  care  and  further  believes  that  eliminating  or  reducing  barriers  to 
compciiiiDn  wduld  serve  to  enhance  quality.    Nurses  who  provide  primary  care  and  other 
services  which  may  bring  them  into  competition  with  physicians  are  well  prepared  to  provide 
those  services  by  virme  of  their  licensure,  advanced  education  and  training.    Studies  of 
patient  satisfaction  and  patient  outcomes  have  found  that  the  quality  of  care  delivered  by 
advanced  practice  nurses  compares  favorably  to  that  provided  by  physicians.    Nursing 
research  and  literamre  is  replete  with  such  findings,  many  of  which  are  compiled  and 
discussed  in  A  Mela-Analysis  of  Process  of  Care.  Clinical  Outcomes  and  Cosi-Effeciiveness 
of  Nurses  in  Primary  Care  Roles:    Nurse  Practitioners  and  Nurse-Midwives.  a  publication 
prepared  by  ANA.    (Some  studies  reaching  similar  conclusions  may  be  found  in  medical 
literature  as  well.)    Federal  studies  which  address  quality  of  care  and  patient  satisfaction  with 
services  provided  by  advanced  practice  nurses  include  a  1986  study  by  the  Office  of 
Technology  Assessment  and  two  recent  studies  by  the  Office  of  Inspector  General  of  the 
Department  of  Health  and  Human  Services,  entitled  Enhancing  the  Utilization  of 
Nonphxsician  Health  Care  Providers  and  Enhancing  the  Utilization  of  Nonphysician  Health 
Care  Providers:    Three  Case  Studies. 

Rather  than  reducing  the  quality  of  care,  we  believe  that  competition  among  classes  of  health 
care  prcUessjonals  can  serve  to  increase  quality.    It  provides  the  consumer  with  a  choice  of 
professionals.    ANA  is  convinced  that  many  more  consumers  would  choose  to  receive 
primar>  care  from  nurse  providers  if  they  were  not  prevented  from  doing  so  by 
anticompetitive  practices  and  barriers  to  nursing  practice.    A  recent  Gallup  Poll,  for  instance, 
found  that  S67c  percent  of  consumers  are  either  "very  willing"  or  "willing"  to  receive  their 
basic  health  services  from  an  advanced  practice  nurse.    Free  competition  among  iiealth  care 
professionals  would  enhance  consumer  choice.    It  could  also  bring  the  .salutary  effect  of 
spurring  different  classes  of  health  professionals  to  evaluate  the  factors  in  each  others' 
practice  patterns  that  lead  to  increased  consumer  satisfaction  and  patient  outcomes. 

We  believe  that  quality  of  patient  care  is  adversely  effected  by  anticompetitive  practices 
which  serve  to  hinder  the  availability  of  nurse  providers.    These  practices  have  reduced 
access  to  health  care  services  in  many  areas.    It  has  also  deprived  many  patients  of  services 
in  which  advanced  practice  nurses  have  considerable  preparation  and  expertise-such  as 
health  counseling,  assessment  and  preventive  care.    This  anticompetitive  atmosphere  limits 
consumer  choice.    It  also  leads  to  increased  prices  since  consumers  are  effectively  prevented 
from  choosing  advanced  practice  nurses  as  a  lower-cost,  high-quality  providers  of  care. 


2.  Has  the  .A.NA  or  other  health  providers  been  accused  of  violating  antitrust  laws? 

The  ANA  has  not  been  charged  with  any  violations  of  antitrust  law.  nor  are  we  aware  of  any 
nursing  organization  that  has  been  accused  of  violating  federal  or  state  antitrust  laws.    We 
are  aware  of  two  instances  in  which  federal  intervention  has  occurred  with  other 
nonphysician  health  providers.    One  of  these  involves  podiatry.    See  Federal  Trade 
Commission  Staff  Letter  to  American  Podiatry  Association  (August  18.  1983).    Also, 
activities  of  pharmacies  and  pharmacists  have  been  reviewed  by  federal  and  state  law 
enforcement  agencies  on  various  occasions.    Among  the  activities  reviewed  have  been  failure 
to  acknowledge  or  fill  mail-order  pharmacy  prescriptions  and  attempts  to  coerce  others  from 
participating  in  a  state-sponsored  prescription  program  in  order  to  coerce  the  state  to  increase 
payments     See  In  Re  Chain  Pharmacy  Association  of  New  York.  Federal  Trade  Commission 
Docket  No.  9227  (May  1.  1992). 
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3.  Most  of  antitrust  litigation  involving  non- physician  health  care  providers 

surrounds  issues  related  to  credentiaiing,  access  to  health  care  in  an  institution, 
and  third  party  reimbursement.    All  of  these  activities  are  considered  per  se 
violations  of  antitrust  law.    Are  there  any  other  situations  involving  non-physician 
health  care  providers  in  an  antitrust  dispute? 

There  are  several  circumstances  affecting  nursing  which  are  not  per  se  violations  of  the 
Sherman  Act.    As  noted  in  Qltz  v.  St.  Peter's  Community  Hospital,  group  boycotts  or 
concened  refusals  to  deal  constitute  per  se  categories;  however,  the  courts  are  hesitant  to 
apply  the  boycott  per  se  rule  to  an  arrangement  where  the  economic  impact  of  that 
arrangement  is  not  obvious.    861  F.2d  1440.  1445  (9th  Cir.  1988).    Likewise,  it  has  been 
suggested  that  group  boycotts  ("straddle[  ]  the  per  se  and  rule  of  reason  approaches."    With 
the  precedent  established  by  Arizona  v.  Maricopa  County  Medical  Society-.  Northwest 
Stationers  v.  Pacific  Stationery^  and  0\tz\  the  courts  have  specifically  narrowed  the 
application  of  the  per  se  rule. 

The  facts  underlying  Nurse  Midwifery  Associates  v.  B.K.  Hibbett.  918  F.2d  605  (6th  Cir. 

1990.  cert,  denied.  U.S. .  112  S.Ct.  406,  1991)  provide  a  clear  example  of  how  other 

health  care  providers  collaborate  to  limit  the  ability  of  the  nurse  to   compete  with  physicians. 
In  this  case,  two  nurse  midwives  formed  a  joint  nurse  midwifery  practice,  procured  the 
.services  of  an  obstetrician  to  provide  medical  collaboration,  received  privileges  at  a  local 
hospitals  and  applied  for  privileges  at  other  area  hospitals.    They  found  that  physicians  at 
these  hospitals  refused  to  grant  privileges  to  them;  pediatricians  at  the  hospital  where  they 
had  initially  been  granted  privileges  stated  that  they  would  refuse  to  provide  care  for 
newborns  delivered  by  the  nurse-midwives;  and  the  collaborating  physician's  malpractice 
carrier  cancelled  his  insurance  policy  because  of  his  collaborative  arrangement  with  the 
nurse-midwives. 

While  the  court  in  this  instance  did  not  find  a  violation  of  the  Sherman  Act  or  state  antitrust 
laws  by  other  defendants,  the  malpractice  carrier's  decision  to  cancel  the  collaborating 
physician's  policy  was  deemed  to  fall  within  the  group  boycott  exception  to  McCarran- 
Ferguson  antitrust  immunity  for  the  insurance  industry. 

In  Washington  State,  nurses  have  documented  the  activities  of  one  preferred  provider 
organization  which  refuses  to  refer  psychiatric  patients  in  need  of  medication  to 
psychiatric/mental  health  clinical  nurse  specialists,  even  though  these  providers  are 
authorized  to  prescribe  medication  in  that  state.    This  is  typical  of  many  managed  care 
entities  around  the  country  which  exclude  or  otherwise  discriminate  against  advanced  practice 
nurses. 

Many  nurse  midwives  and  certified  registered  nurse  anesthetists  have  complained  about  the 
use  of  insurance  surcharges  to  increase  the  malpractice  premiums  of  physicians  who 
collaborate  with  advanced  practice  nurses-which  serves  to  drive  many  physicians  away  from 
such  collaborative  practice  arrangements.    Usually,  cases  arising  from  such  complaints  are 


'  Alex  M.  Clarke,  "Access  to  Hospitals  by  Allied  Health  Practitioners,"  presented  before 
the  National  Health  Lawyers  Association:    Seminar  on  the  Chansins  Medical  Staff  October 
1992  at  11 


-'457  U.S.  332,  343  (1982). 
'  472  U.S.  284  (1985). 
■*  Supra. 


129 

settled  out  of  court.    In  an  instance  in  which  a  case  was  brought  before  an  insurance 
commissioner  for  review,  the  commissioner  found  that  such  a  premium  increase  had  no 
actuarial  basis.    In  the  matter  of  National  Capital  Reciprocal  Insurance  Company  1991  Rate 
Filinu  (District  of  Columbia.  Order  92-7A.  February  7,  1992). 

There  are  a  number  of  other  anticompetitive  practices  which  are  increasingly  being  brought 
to  our  attention.    We  are  concerned,  for  instance,  by  the  trend  of  permitting  only  pharmacists 
and  physicians  to  participate  in  state  Drug  Utilization  Review  (DUR)  panels,  which  oversee 
and  make  recommendations  to  educate  prescribers  and  pharmacists  and  to  identify  and  reduce 
the  frequency  of  fraud,  abuse,  gross  overuse,  or  inappropriate  or  medically  unnecessary  care 
among  prescribers,  pharmacists  and  patients.     Excluding  nurses  from  participation  in  these 
panels--even  in  states  where  nurses  are  authorized  to  prescribe-is  problematic,  particularly  in 
view  of  the  fact  that  prescribing  patterns  often  differ  between  physicians  and  advanced 
practice  nurses. 

We  are  aware  of  other  instances  where  anticompetitive  actions  have  led  to  the  inability  of 
nurses  to  provide  care.    For  instance,  we  have  recently  learned  of  refusals  by  physical 
therapists  to  accept  orders  for  care  of  patients  of  advanced  practice  nurses.    Many 
pharmacists  have  refused  to  fill  prescriptions  written  by  advanced  practice  nurses,  even 
where  these  nurses  are  authorized  to  write  prescriptions.    Some  mail  order  pharmacies  have 
also  refused  to  fill  prescriptions  written  by  nurses.    These  types  of  restraints  may  be 
considered  group  boycotts  which  limit  the  ability  of  the  nurse  to  obtain  the  necessary  "tools" 
of  the  profession.    Instead  of  horizontal  arrangements,  these  practices  appear  to  constitute 
venical  exclusions.  To  date,  there  has  been  relatively  little  litigation  in  this  area,  although 
there  is  growing  interest  in  challenging  these  anticompetitive  practices  which  serve  both  to 
limit  the  ability  of  nurses  to  provide  care  and  the  ability  of  consumers  to  access  that  care. 


4.  Both  hospitals  and  physicians  have  requested  some  degree  of  antitrust  immunity. 

How  will  this  impact  your  ability  to  compete  and  provide  high  quality  care? 

Hospital  and  physician  have  proposed  varying  degrees  of  immunity  from  antitrust  laws  for 
the  stated  purpose  of  allowing  them  to  compare  prices  and  to  work  in  concert  in  the 
development  of  arrangements  to  coordinate  health  care  delivery.    We  believe  that  unless 
nonphysician  professionals  are  also  included  within  such  immunity,  it  will  adversely  impact 
on  the  ability  of  their  ability  to  provide  care  by  decreasing  cor.petition  between  classes  of 
providers. 

We  funher  believe  that  while  arrangements  that  truly  encourage  increased  efficiency  and  that 
enhance  access  should  be  allowed,  no  immunity  should  be  granted  for  activities  that  serve  to 
inhibit  competition  among  classes  of  health  care  providers.    Such  activities  run  directly 
counter  to  the  goals  of  health  care  reform-increasing  access,  maintaining  and  improving 
quality  and  containing  costs.    We  believe  that  active  steps  must  be  taken  to  halt  such 
anticompetetive  practices  in  the  health  care  industry. 

Further,  we  believe  that  health  care  reform  presents  both  the  opportunity  and  the  need  to 
inititate  efforts  to  contain  practices  which,  while  they  may  not  violate  current  antitrust  laws. 
serve  to  decrease  or  prevent  competition  within  the  health  care  industry.    The.se  include  state 
practice  laws  which  create  artificial  barriers  to  practice:  state  laws  which  discourage  or 
prohibit  nurses  from  owning  health  care  related  businesses:  and  insurance  practices  which 
discriminate  against  nurses  (such  as  indemnity  plans  which  refuse  to  pay  for  services 
provided  by  a  nurse  while  paying  for  the  same  service  when  provided  by  a  physician). 
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Prepared  Statement  of  Senator  Howard  M.  Metzenbaum 

Chairman  Rockefeller  and  members  of  the  committee,  I  am  pleased  to  be  here  this 
morning  to  testify  about  the  need  for  strong  fair  competition  laws  under  health  care 
reform.  I  chaired  a  hearing  similar  to  this  one  last  March.  At  that  time,  my  anti- 
trust subcommittee  heard  testimony  which  convinced  me  that  American  consumers 
could  lose  the  battle  to  control  the  high  cost  of  health  care  if  we  weaken  our  anti- 
trust laws.  , 
Today's  hearing  comes  at  an  extremely  opportune  time.  The  administrations 
health  care  task  force  is  putting  the  final  touches  on  its  reform  plan.  We  now  know 
much  more  about  how  the  new  system  will  work.  It  is  my  view,  and  that  of  a  num- 
ber of  expert  witnesses  fi*om  whom  you  will  hear  today,  that  strong  antitrust  laws 
will  promote — not  hinder — reform  under  the  new  health  care  system. 

Doctors,  hospitals  and  other  entrenched  special  interests  have  launched  a  furious 
lobbying  effort  to  weaken  the  antitrust  laws.  As  you  listen  to  their  testimony  today, 
I  urge  you  to  remember  that  if  it  had  not  been  for  vigorous  antitrust  enforcement, 
health  care  reform  might  not  even  be  possible.  When  health  maintenance  organiza- 
tions— which  are  the  prototjrpe  for  the  new  provider  networks — first  attempted  to 
enter  the  market  doctors  ana  hospitals  boycotted  them  because  they  saw  them  as 
a  competitive  threat.  It  took  vigorous  antitrust  enforcement  to  defeat  those  collusive 
boycotts  and  to  pave  the  way  for  HMOs  to  enter  the  market.  U.S.  Healthcare,  one 
of  the  nation's  largest  HMOs,  has  warned  that  "weakening  the  antitrust  laws  would 
hurt  competition  in  health  care  and  cause  prices  to  rise  rather  than  moderate." 

Doctors  and  hospital  interest  groups  have  a  different  view  of  the  antitrust  laws. 
The  American  Meaical  Association  has  made  winning  antitrust  concessions  for  doc- 
tors one  of  its  top  lobbying  priorities  for  health  care  reform.  They  claim  that  doctors 
need  "antitrust  relief  to  bargain  with  large  buyers,  like  HMOs.  However,  what  they 
really  mean  is  that  they  don't  want  HMOs  forcing  doctors  to  moderate  their  fees, 
which  currently  average  $170,000  a  year. 

It  is  clear  to  me  that  the  AMA  could  readily  abuse  antitrust  concessions  to  under- 
mine the  development  of  new  and  innovative  health  networks.  According  to  the  Fed- 
eral Trade  Commission,  the  AMA  has  a  history  of  opposing  new  health  networks. 
For  example,  when  cost-cutting  HMOs  tried  to  enter  the  market,  the  AMA  advised 
its  members  that  it  was  "unethical"  for  doctors  to  contract  with  them.  It  also  told 
doctors  how  to  refuse  to  deal  with  them.  The  FTC  was  forced  to  sue  the  AMA  to 
reverse  its  policy  of  resisting  HMOs. 

Therefore,  I  urge  you  to  examine  closely  the  antitrust  concessions  that  the  AMA 
is  now  seeking.  Their  proposal  could  legalize  the  kind  of  collusive  price-fixing  that 
the  Justice  department  prosecuted  successfully  in  United  States  v.  Alston  in  1990. 
In  that  case,  a  group  of^dentists  conspired  to  raise  their  patients'  co-payment  fees. 
James  Rill,  the  Bush  administration's  antitrust  chief,  called  the  case  "a  prime  exam- 
_ple  of  per  se  illegal  conduct  warranting  criminal  prosecution  .  .  .  [that  was]  wholly 
unrelated  to  the  formation  or  operation  of  a  bona  fide  joint  venture."  It  seems  obvi- 
ous to  me  that  health  care  reform  could  be  totally  undermined  by  antitrust  conces- 
sions which  could  legalize  collusive  price  fixing  by  doctors. 

The  American  Hospital  Association  has  also  made  winning  antitrust  concessions 
a  top  lobbying  priority.  The  AHA  claims  that  antitrust  enforcement  is  chilling  bene- 
ficial hospital  mergers  and  joint  ventures.  However,  when  you  look  at  the  facts, 
their  claims  don't  hold  up. 

Since  1987,  there  have  been  over  225  hospital  mergers.  Of  that  number,  only  22 
have  required  intensive  investigation  and  only  7  have  been  challenged.  Moreover, 
Federal  authorities  have  not  challenged  a  single  joint  venture  or  buying  arrange- 
ment among  hospitals.  This  is  hardly  a  record  of  antitrust  enforcement  run  amuck. 
The  fact  is  that  the  antitrust  laws  have  not  been  used  to  block  hospital  deals  that 
would  benefit  local  communities  by  consolidating  unused  hospital  beds,  reducing 
wasteful  competition  for  high  technology  equipment,  or  saving  a  financially  unstable 
hospital  from  closing  its  doors.  Rather,  the  antitrust  laws  have  been  used  to  block 
mergers  that  were  likely  to  increase  prices  and  to  keep  HMOs  out  of  the  market. 
There  have  also  been  claims  that  rural  hospitals  should  be  exempt  fi:-om  the  anti- 
trust laws.  However,  I  believe  that  rural  hospitals — like  their  urban  counterparts — 
actually  benefit  from  appropriate  antitrust  enforcement.  For  example,  in  a  March 
12th  letter  to  majority  leader  George  Mitchell's  staff,  the  deputy  attorney  general 
for  the  state  of  Maine  warned  that: 

competitive  problems  from  hospital  agreements  are  often  more  severe  in 
rural  states  such  as  Maine  than  in  large  urban  areas.  This  is  because  the 
number  of  hospitals  in  rural  areas  is  far  less  .  .  .  and  consequently,  the 
parties  to  a  joint  agreement  in  rural  states  often  include  most  (or,  at  times, 
all)  of  the  hospitals  in  a  particular  market  area. 
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Rural  hospitals  should  not  be  exempt  from  the  antitrust  laws.  Those  laws  are 
flexible  enough  to  permit  rural  hospitals  to  merge  or  to  enter  into  joint  ventures 
when  those  dfeals  benefit  local  consumers  by  cutting  costs  or  eliminating  unneces- 
sary duplication. 

In  closing,  I  would  urge  you  to  beware  of  doctors  and  hospitals  seeking  antitrust 
concessions.  The  only  change  that  we  have  to  make  in  the  antitrust  laws  to  speed 
health  care  reform  is  the  repeal  of  the  McCarran-Ferguson  exemption  for  health  in- 
surers. That  change  would  prevent  insurance  cartels  from  fixing  the  price  and  the 
terms  of  health  care  coverage  for  consumers. 

I  hope  to  able  to  support  the  administration's  health  care  reform  plan.  However, 
that  may  not  be  possible  if  it  weakens  the  fair  competition  laws  protecting  consum- 
ers and  allows  doctors,  hospitals  or  drug  makers  to  dictate  the  terms  of  change. 


Prepared  Statement  of  Senator  George  J.  Mitchell 

Mr.  Chairman,  I  commend  you  for  holding  this  hearing  today  to  discuss  an  impor- 
tant issue  which  affects  our  efforts  to  reform  the  delivery  of  health  care  in  this  coun- 
try. 

The  relationship  between  anti-trust  law  and  efforts  to  restructure  the  health  care 
delivery  system  is  an  important  one,  particularly  in  rural  States  like  Maine. 

In  my  State,  hospitals  and  other  health  care  facilities  are  attempting  to  work  to- 
gether in  a  cooperative  fashion  to  eliminate  wasteful  duplication  of  services.  In  rural 
States  where  population  density  may  not  allow  a  competitive  health  care  delivery 
system  to  develop,  it  is  important  that  health  care  providers  have  the  opportunity 
and  ability  to  work  together  to  improve  the  delivery  of  care  while  reducing  excess 
capacity  and  unnecessarj'  duplication  of  capital. 

The  development  of  Community  Care  Networks,  as  envisioned  by  the  American 
Hospital  Association  and  others,  makes  a  great  deal  of  sense  in  Maine  and  other 
states  where  managed  competition  may  not  be  viable. 

However,  many  hospitals  and  other  providers  feel  inhibited  to  come  together  be- 
cause of  concern  about  anti-trust  barriers.  There  has  been  an  ongoing  debate  about 
whether  an  actual  barrier  exists  or  whether  the  perception  of  a  barrier  exists.  It 
could  be  argued  that  the  perception  of  a  barrier  is  a  barrier  and  will  inhibit  legiti- 
mate cooperative  efforts. 

I  believe  that  the  anti-trust  laws  are  important  to  protect  consumers  against  un- 
fair collusion  and  the  danger  of  price-fixing.  Consumers  must  be  protected  under  all 
circumstances. 

Last  year  the  State  of  Maine  passed  legislation  to  facilitate  cooperative  agree- 
ments among  Maine  hospitals.  This  legislation  is  intended  to  allow  agreements 
among  two  or  more  hospitals  for  the  sharing,  allocation  or  referral  of  patients,  per- 
sonnel, instructional  programs,  support  services  and  facilities  or  medical,  diagnostic 
or  laboratory  facilities. 

Maine  hospitals  are  already  working  to  share  information  and  explore  ways  to  use 
their  facilities  more  cooperatively,  in  an  effort  to  improve  the  delivery  of  care  to 
their  patients  while  reducing  unnecessary  costs.  Rural  hospitals  in  other  states  are 
interested  in  pursuing  such  cooperative  vent; •as. 

The  Maine  Hospital  Cooperation  Act  includes  strong  consumer  protections.  Every 
proposed  collaborative  venture  must  be  evaluated  by  the  Maine  Department  of 
Human  Services  and  the  Maine  Attorney  General's  office.  Both  must  determine  that 
the  proposed  venture  poses  no  harm  to  the  consumer  in  order  for  it  to  go  forward. 

It  is  important  to  ensure  that  existing  federal  antitrust  policy  does  not  unneces- 
sarily inhibit  health  care  reform  efforts,  particularly  in  rural  states.  Cooperation 
among  providers  may  be  in  the  best  interest  of  consumers  under  some  cir- 
cumstances. It  is  important  that  there  is  enough  flexibility  to  allow  such  cooperation 
without  undue  administrative  burden  on  providers.  Where  there  is  no  state  legisla- 
tion which  may  allow  such  ventures  it  is  important  that  the  federal  anti-trust  laws 
are  accommodating. 

I  look  forward  to  the  testimony  to  be  presented  here  today  and  hope  that  we  can 
work  together  to  allow  flexibility  for  cooperative  ventures  while  protecting  the 
consumer  from  harm. 


Prepared  Statement  of  Eugene  P.  Pawlowski 

Mr.  Chairman,  I  am  Eugene  P.  Pawlowski,  President  of  Bluefield  Regional  Medi- 
cal Center  in  Bluefield,  West  Virginia.  I  also  serve  on  the  West  Virginia  Health 
Care  Planning  Commission,  which  is  charged  with  developing  a  plan  to  reform  the 
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West  Virginia  health  care  system.  On  behalf  of  the  American  Hospital  Association's 
(AHA)  approximately  5,300  institutional  members,  I  am  pleased  to  testify  on  AHA's 
/View  of  antitrust  in  the  health  care  field. 

This  country  is  on  the  verge  of  comprehensive  health  reform.  As  we  move  toward 
reform,  we  are  faced  with  the  challenge  of  finding  an  acceptable  balance  between 
providing  greater  access  to  health  care  services  and  conserving  health  care  re- 
sources. To  meet  this  challenge,  we  will  need  to  restructure  the  way  health  care  is 
delivered  in  the  United  States.  A  necessary  part  of  restructuring  the  delivery  system 
will  be  the  development  of  new  and  innovative  relationships  between  and  among 
providers.  The  AHA,  along  with  many  others,  envisions  a  future  health  care  system 
founded  on  community-based  provider  networks.  It  is  crucial  that  the  antitrust  laws 
accommodate  the  creation  of  these  networks. 

THE  NEED  FOR  CHANGE 

The  U.S.  health  care  system  is  unique,  both  in  its  strengths  and  weaknesses.  We 
have  a  wealth  of  health  care  facilities  and  highly  trained  personnel,  and  have  long 
been  recognized  as  a  leader  in  the  high  qualitv  of  health  care  provided.  Our  health 
system  encourages  clinical  innovation  and  is  known  for  state-of-the-art  treatments 
and  technologies. 

Despite  these  strengths,  the  United  States  health  care  system  is  seriously  flawed. 
Foremost  among  its  problems  is  inadequate  access  to  health  care  coverage.  There 
are  currently  36  million  uninsured  individuals  in  the  U.S.,  10  million  of  whom  are 
children.  Half  of  the  uninsured  live  in  families  with  incomes  below  the  poverty 
threshold.  Medicaid,  a  program  originally  designed  to  provide  health  insurance  to 
the  poor,  now  provides  care  to  only  about  40  percent  of  people  living  in  poverty.  As 
a  result  of  strained  federal  and  state  finances,  those  wno  do  qualify  for  Medicaid 
face  limitations  on  the  services  they  receive.  Many  state  Medicaid  programs,  for  ex- 
ample, do  not  pay  for  screening  and  preventive  services.  Coverage  limitations  are 
becoming  more  common  even  for  the  privately  insured,  as  many  insurers  eliminate 
benefits  in  an  attempt  to  control  their  rising  costs. 

Another  major  problem  with  the  current  system  is  the  continued  rapid  growth  in 
health  care  spending.  National  health  expenditures  are  rising  at  an  annual  rate  of 
over  10  percent  and  the  U.S.  currently  devotes  more  than  13  percent  of  its  Gross 
Domestic  Product  to  health  care  spending,  more  than  any  other  nation  in  the  world. 
However,  we  still  suffer  significant  deficits  in  health  status.  Among  the  western  in- 
dustrialized democratic  nations,  the  U.S.  ranks  first  in  health  c£u-e  spending  per 
capita,  but  20th  in  infant  mortality. 

Under  our  current  system,  the  delivery  of  care  remains  fi-agmented.  Individuals 
generally  receive  care  fi-om  a  changing  array  of  providers  and  only  after  they  have 
become  ill.  Patients  are  often  left  to  patch  together  services  in  a  variety  of  settings 
from  unconnected  providers.  Our  capacity  for  providing  care  is  excessive  in  some 
areas  and  inadequate  in  others.  For  example,  some  hospitals  possess  a  costly  over- 
abundance of  high  technology  equipment,  while  others  have  trouble  adequately  fill- 
ing their  staffing  needs. 

The  highly  competitive  hospital  market  of  the  19808  exacerbated,  rather  than  al- 
leviated, this  country's  health  care  crisis.  Market  forces  have  failed  to  rationally  al- 
locate resources  in  a  socially  optimal  manner  and  have  led  to  wasteful  and  costly 
duplication.  Because  competitive  solutions  have  failed,  hospitals  are  seeking  alter- 
natives that  better  enable  them  to  meet  the  needs  of  their  communities. 

AHA'S  REFORM  PLAN 

Insufficient  access,  rising  costs,  and  fi-agmentation  of  care  have  led  to  patient  dis- 
satisfaction with  the  current  health  care  system.  Americans  question  the  value  they 
are  receiving  for  their  health  care  dollars.  The  United  States  has  the  greatest  health 
care  available  in  the  world,  but  our  delivery  system  is  in  desperate  need  of  repair. 

The  AHA's  vision  for  health  reform  calls  for  universal  access  to  a  basic  health  care 
benefits  package.  The  set  of  basic  benefits  would  cover  the  full  range  of  services 
from  preventive  care  through  long  term  care.  Universal  access  would  be  provided 
by  means  of  a  pluralistic  system  of  financing — a  combination  of  private  workplace 
coverage  and  a  new  public  program  consolidating  and  expanding  Medicare  and  Med- 
icaid. Employers  would  be  first  encouraged  and  ultimately  required  to  provide  cov- 
erage for  their  workers  and  dependents. 

AHA's  reform  plan  is  founded  on  the  concept  of  Community  Care  Networks*"",  pro- 
viders working  together  to  furnish  patients  with  integrated  care  organized  at  the 
community  level.  These  networks  would  be  consortia  of  hospitals  and  other  institu- 
tional providers,  physicians  and  other  health  care  professionals,  insurers,  employers, 
umons  and  other  groups.  Networks  would  be  responsible  for  providing  all  the  cov- 
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ered  health  care  services  for  their  enrolled  population  and  would  coordinate  patient 
care  over  time  and  across  various  provider  settings.  Patients  could  turn  to  their  net- 
work for  everything  from  preventive  care  to  acute  care  to  long-term  care  services. 

Community  care  networks  would  improve  the  quality  of  care  because  they  hold 
the  promise  for  true  management  of  patient  care.  True  managed  care  requires  as- 
sessing patient  health  risks  and  needs,  and  planning,  organizing,  and  delivering 
care  so  that  problems  are  averted  or  treated  early  and  all  needed  services  are  effi- 
ciently provided. 

Community  care  networks,  which  would  receive  risk-adjusted  capitated  payments 
from  purchasers  of  health  care,  would  encourage  providers  to  conserve  health  care 
resources  by  providing  only  appropriate  and  necessary  care.  Networks  would  also 
encourage  providers  to  collaborate  with  one  another  to  avoid  duplication  of  services. 

COLLABORATION  CAN  BE  BENEFICIAL 

The  AHA  is  urging  the  formation  of  networks  because  we  believe  they  are  the  best 
way  for  hospitals,  other  health  care  providers,  businesses,  schools,  and  community 
organizations  to  improve  the  health  status  of  their  communities.  Greater  provider 
cooperation  will  lead  to  controlled  costs,  improved  quality,  and  expanded  access. 

Cost  Containment 

Provider  joint  efforts  can  contain  high  costs  by  reducing  excess  capacity  and  dupli- 
cative services.  A  number  of  studies  ^  completed  since  1987  address  the  relationship 
between  market  concentration,  which  is  a  function  of  the  number  of  competitors  in 
a  market  and  their  respective  market  shares,  and  increased  costs  and/or  prices. 
Market  concentration  typically  increases  when  competitors  merge  or  engage  in  other 
cooperative  activities. 

The  government's  antitrust  policy  assumes  that  greater  market  concentration  is 
likely  to  lead  to  higher  prices.  Many  of  the  studies  referenced  above  fail  to  support 
this  assumption.  Instead,  the  studies  provide  direct  or  indirect  support  for  the  prop- 
osition that  collaborative  efforts  can  lead  to  greater  efficiency.  Some  of  these  studies 
demonstrate  a  statistically  significant  correlation  between  higher  market  concentra- 
tion and  lower  prices  and/or  costs.  Other  studies  merely  suggest  that  there  is  no 
positive  correlation  between  higher  market  concentration  and  higher  costs  and/or 
prices.  Overall,  the  studies  cast  doubt  on  the  presumption  that  in  concentrated  hos- 
pital markets,  increased  market  concentration,  by  itself,  will  lead  to  higher  prices 
and/or  costs  to  purchasers  of  health  care  services. 

For  example,  a  study  published  in  June  1992  by  the  Inspector  General  of  the  De- 
partment of  Health  and  Human  Services  (HHS)  suggests  that  both  operating  and 
capital  costs  are  lower  in  markets  in  which  a  merger  occurred.  The  study  also  con- 
cluded that  for  merged  hospitals,  medical  and  other  service  costs  were  reduced  10.4 
percent,  while  the  same  costs  in  the  non-merged  control  group  increased  29.7  per- 
cent. 

In  In  re:  Adventist  Health  Systems  I  West,  a  recent  case  in  which  the  Federal  Trade 
Commission  (FTC)  challenged  a  hospital  merger  in  Ukiah,  California,  the  Adminis- 
trative Law  Judge  (AU)  affirmed  the  notion  that  cooperative  efforts  can  lead  to 
greater  efficiency.  As  the  ALJ  noted  "[t]he  facts  belie"  the  claim  that  "competition 
among  health  care  providers  will  give  consumers  the  same  benefits  as  competition 
in  other  industries  .  .  .  ."^  The  ALJ  concluded  that  "[cjompetition  did  exist  between 
[the]  hospitals  .  .  .  but  it  appears  to  have  increased  the  costs  of  hospital  care  in 
the  Ukiah  area  through  duplication  of  services.  .  .  ."^ 

Quality 

Provider  collaboration  can  also  improve  the  quality  of  health  care.  Provider  co- 
operation, by  consolidating  the  market,  tends  to  increase  the  volume  of  procedures 
performed  by  any  given  provider.  Studies  have  concluded  that,  at  least  for  certain 
services,  increased  volume  leads  to  reduced  risks,  greater  proficiency,  and  higher 
levels  of  quality.  The  ALJ  in  In  re:  Adventist  Health  Systems /West  implicitly  sup- 
ported this  assertion  when  he  noted  that,  "the  creation  of  a  hospital  which  is  larger 
and  more  efficient  .  .  .  will  provide  better  medical  care  ...."'* 


'  These  studies  are  specifically  identified  and  discussed  in  Appendix  D  of  the  AHA's  report, 
Hospital  Collaboration:  The  Need  for  an  Appropriate  Antitrust  Policy. 

'^In  re:  Adventist  Health  Systems/ West,  Docket  No.  9234  at  44  (Dec.  9,  1992). 
^Id.  (emphasis  added). 
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ccess 

Provider  cooperation  can  also  increase  access  to  health  care  services.  A  recent 
lospitals  magazine  survey  indicated  that  the  two  areas  in  which  hospitals  most  fre- 
lUently  collaborate  are  community  outreach  and  the  development  of  a  continuum 
if  care  in  the  community.^  Indeed,  many  cooperative  activities  have  been  motivated, 
it  least  in  part,  by  a  desire  to  maintain  important  but  unprofitable  services,  includ- 
ng  programs  addressed  to  underserved  population  groups,  and  to  spread  the  burden 
)f  those  programs.  Strict  reliance  on  traditional  price  competition  mechanisms,  how- 
ever, does  not  reward  efforts  to  be  sensitive  to  these  social  priorities.  Federal  en- 
forcement standards  do  not  recognize  this  dimension  of  the  problem  and,  in  at  least 
Dne  hospital  merger  case,  the  government  expressly  contested  the  hospitals'  asser- 
tion that  an  enhanced  ability  to  subsidize  indigent  care  was  a  legitimate  benefit  of 
the  merger.^ 

Whether  AHA's  concept  of  community  care  networks  will  be  incorporated  into  this 
country's  health  reform  plan  is  unclear.  It  is  clear,  however,  that  reform  will  take 
place  and  that  it  will  entail  new  and  novel  provider  relationships.  Because  current 
antitrust  laws  and  enforcement  pose  an  obstacle  to  the  formation  of  certain  provider 
relationships,  a  more  flexible  national  antitrust  policy  will  be  needed. 

ANTITRUST  IS  AN  OBSTACLE  TO  COLLABORATION 

The  antitrust  laws  and  their  enforcement  pose  a  range  of  problems  for  hospitals 
and  other  providers,  particularly  those  seeking  to  form  and  participate  in  networks. 
Some  collaborative  activities  that  would  be  beneficial  to  patients  and  purchasers  of 
health  care  are  clearly  prohibited  under  current  law.  Many  other  arrangements  fall 
into  a  gray  area,  and  it  is  uncleeir  whether  the  antitrust  laws  would  prevent  their 
implementation.  Finally,  misunderstanding  or  misperception  of  the  antitrust  laws 
may  deter  some  providers  from  engaging  in  joint  activity  that  is  in  fact  permissible. 

Under  current  law,  hospitals  cannot  agree  to  allocate  services  among  themselves 
based  on  location  or  the  type  of  services  provided,  even  if  the  allocation  is  recognized 
as  beneficial  by  consumers — including  the  business  commxmity,  one  of  the  largest 
purchasers  of  health  care.  For  example,  two  hospitals  cannot  agree  that  one  will 
purchase  an  MRI  and  the  other  will  purchase  a  lithotripter,  instead  of  each  purchas- 
ing both  pieces  of  equipment,  despite  the  fact  that  the  agreement  could  avoid  unnec- 
essary duplication  of  equipment  and  services.  Such  an  agreement  would  be  consid- 
ered "market  division,"  a  per  se  violation  of  the  antitrust  laws. 

This  dilemma  is  illustrated  by  a  recent  inquiry  from  the  president  of  the  Wichita, 
Kansas  Chamber  of  Commerce  to  the  FTC.  The  Chamber  of  Commerce,  expressing 
concern  about  the  costs  of  unnecessary  duplication  of  health  care  services  in  the 
Wichita  area,  asked  whether  the  antitrust  laws  would  prohibit  the  Wichita  hospitals 
from  meeting  to  collectively  allocate  services,  equipment,  or  facilities  among  them- 
selves. The  Chamber  of  Commerce  also  inquired  as  to  whether  the  involvement  of 
organizations  with  wide  community  support  in  such  allocation  decisions  could  re- 
duce antitrust  risk. 

The  FTC  responded  negatively  to  the  Chamber's  inquiry,  emphasizing  that: 

An  agreement  among  competitors  to  divide  or  allocate  markets — whether 
on  a  geographic,  customer,  or  product  line  basis — is  per  se  illegal  under  the 
Sherman  Act.  Such  agreements  have  been  held  to  be  so  inherently  anti- 
competitive they  have  been  condemned  without  inquiry  into  whether  or  to 
'  what  extent  competition  is  actually  affected  by  them.  Addyston  Pine  &  Steel 
Co.  V.  United  States.  175  U.S.  211  (1899).  This  rule  of  per  se  illegality  gov- 
erns private  agreements  among  hospitals  or  other  health  care  providers  to 
divide  markets.' 

The  FTC  then  went  on  to  state  that  the  involvement  of  community  leaders  could 
not  alleviate  the  agency's  concerns: 

You  should  however  be  aware  that  the  mere  fact  that  the  community 
business  leaders  support  or  participate  in  an  agreement  among  health  care 
providers  to  allocate  resources  or  services  will  not  immunize  or  protect  the 


^Hospitals,  Feb.  20.  1993  at  56  (survey  conducted  by  Hamilton/KSA). 

«  Deposition  of  Robin  Allen,  at  466-73  (Nov.  23.  1988).  United  States  v.  Carilion  Health  Sys.. 
707  F.  Supp.  840  (W.D.  Va.)  (No.  Civ.  A.  8&-0249-R).  affd,  892  F.2d  1042  (4th  Cir.  1989). 

Letter  from  Mark  J.  Horoschak,  Assistant  Director,  Federal  Trade  Commission,  to  F.  Tim 
Witsman.  President.  Wichita  Area  (Chamber  of  Commerce  (May  22,  1991)  (on  file  with  the  Fed- 
eral Trade  Commission)  (hereinafter  "Horoschak  Letter"). 
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providers  or  other  participants  from  liability  for  an  otherwise  illegal  agree- 
ment in  restraint  of  competition  under  the  antitrust  laws.^ 

Most  joint  arrangements,  including  mergers,  acquisitions,  and  joint  ventures,  are 
evaluated  under  the  "rule  of  reason"  standard,  ratner  than  the  per  se  standard  ap- 
plicable to  allocation  agreements.  The  threshold  question  under  the  rule  of  reason 
is  whether  the  arrangement  creates  or  enhances  "market  power."  Market  power, 
which  is  generally  measured  by  the  rough  proxies  of  market  share  and  market  con- 
centration, exists  when  a  party  can  profitably  increase  price  above,  or  decrease  out- 
put below,  competitive  levels. 

Under  the  1992  Merger  Guidelines  issued  jointly  by  the  FTC  and  Department  of 
Justice  (DOJ),  virtually  all  communities  with  six  or  fewer  hospitals  are  highly  con- 
centrated" markets.  Accordingly,  in  more  than  80  percent  of  tne  United  States  com- 
rnunities  that  have  more  than  one  hospital,  any  reduction  in  the  number  of  hos- 
pitals, through  merger  or  acquisition,  is  presumptively  illegal.  Sound  antitrust  pol- 
icy regarding  hospital  markets  should  highlight  the  potential  for  collaborative  effi- 
ciencies and  move  away  from  a  rigid  focus  on  increases  in  market  concentration. 

Enforcement  agency  analysis  of  joint  ventures  also  focuses  on  market  concentra- 
tion. Antitrust  risks  may  be  substantial,  at  least  in  communities  with  few  hospitals, 
if  two  or  more  hospitals  reduce  existing  duplication  of  services  or  equipment  by  joint 
venturing  services  in  an  area  in  which  they  currently  compete.^  Regarding  joint  ven- 
tures, the  DOJ  has  stated: 

Notwithstanding  the  efTiciency-enhancing  potential  of  joint  ventures  gen- 
erally, it  is  possible  that  a  particular  health-care  joint  venture  could  sigpifi- 
cantly  increase  health-care  costs  by  significantly  lessening  competitive 
forces  that  are  increasingly  being  relied  upon  to  keep  those  costs  down.^** 

In  addition,  the  FTC  has  stated  that  the  parties  to  joint  ventures  risk  antitrust 
scrutiny  by  agreeing  to  a  common  price  to  be  charged  for  the  joint  venture  product: 

[A]n  agreement  among  the  venturers  to  impose  the  same  charges  for  use 
of  the  equipment  would  not  appear  to  be  reasonably  necessary  to  accom- 

Elish  the  purpose  of  the  venture.  Such  an  agreement,  standing  alone,  would 
e  unlawful,  and  depending  on  the  circumstances  could  invalidate  the  joint 
venture  under  the  r.ile  of  reason.  ^^ 

Given  the  lack  of  precision  in  this  advice,  it  is  understandable  that  hospitals  are 
often  unsure  of  their  joint  venture  alternatives.  In  fact,  the  DOJ  recently  acknowl- 
edged that  adding  certainty  to  antitrust  enforcement  is  important,  at  least  with  re- 
spect— to  joint  ventures  involving  high  technology  equipment: 

.  .  .  pending  legislation  to  reduce  antitrust  uncertainty  and  risk  in  the  joint 
venture  area  generally  may  be  of  benefit  to  hospitals  that  wish  jointly  to 
purchase  high  technology  equipment  or  services.  ^^ 

Although  this  limited  recognition  of  the  problem  is  somewhat  encouraging,  the 
need  to  reduce  uncertainty  is  no  less  important  for  other  forms  of  beneficial  hospital 
collaboration  than  it  is  with  respect  to  joint  acquisitions  of  high  technology  equip- 
ment. 

Even  where  the  antitrust  laws  may  not  pose  a  clear  threat,  other  factors  create 
a  "chilling  effect"  on  hospitals'  efforts  to  work  together.  Inadequate  guidance  from 
the  federal  government  (particularly  given  the  current  health  care  environment), 
the  threat  of  lawsuits  by  competitors,  the  potential  for  treble  damages  and/or  crimi- 
nal prosecution,  and  the  time  and  expense  associated  with  challenges  by  enforce- 
ment agencies  and/or  private  parties  combine  to  inhibit  hospital  initiatives.  In  spite 
of  the  collaboration  currently  occurring  within  the  hospital  field,  a  Hospitals  maga- 
zine poll  indicated  that  more  than  44  percent  of  surveyed  hospital  CEOs  agreed  that 
antitrust  concerns  have  slowed  down  or  inhibited  further  collaborative  efforts.'^ 

The  federal  enforcement  agencies  have  stated  publicly  that  hospitals  should  not 
be  overly  concerned  about  the  lack  of  specific  guidance  relating  to  hospital  markets 
because  the  government  has  challenged  very  few  hospital  transactions.  The  problem 


^  Where  a  joint  venture  is  necessary  to  introduce  new  or  enhanced  products  to  a  community, 
antitrust  risks  may  be  reduced. 

'"Letter  from  W.  Lee  Rawls,  Assistant  Attorney  General,  U.S.  Department  of  Justice,  to  Sen- 
ator Nancy  Kassebaum,  United  States  Senate  (March  10,  1992)  (on  file  with  the  United  States 
Department  of  Justice  Antitrust  Division)  (hereinafter  "Rawls  Letter"). 

'^Horoschak  Letter,  supra  note  7. 

''^  Rawls  Letter,  supra  note  10. 

^^  Hospitals,  April  20,  1992  at  60. 
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with  this  assertion  is  that  neither  the  1992  Guidelines  nor  any  other  policy  pro- 
nouncement by  the  enforcement  agencies  enables  hospitals  to  clearly  distinguish  the 
circumstances  in  which — their  specific  collaborative  arrangement  would,  in  fact,  be 
challenged  from  those  in  which  it  would  not.  Given  that  a  large  percentage  of  col- 
laborative arrangements  are  presumptively  illegal  under  the  government's  existing 
market  concentration  standawd,  the  absence  of  challenges  serves  to  create,  rather 
than  diminish,  uncertainty.  The  uncertainty  makes  it  difficult  for  hospitals  to  read- 
ily obtain  clear  legal  advice  on  the  validity  of  proposed  transactions. 

Nor  is  this  uncertainty  diminished  by  either  of  the  two  principal  avenues  for  ob- 
taining prior  government  review  of  joint  arrangements.  The  Hart-Scott-Rodino  Anti- 
trust Improvements  Act  (HRSA),  15  U.S.C.  §18a,  establishes  mandatory  notification 
and  review  requirements  for  certain  specified  transactions,  but  does  not  preclude 
the  agencies  or  private  parties  from  later  challenging  the  transaction.  In  addition, 
the  time  and  expense  of  HRSA  review  is  often  substantial,  particularly  if  the  en- 
forcement agencies  request  a  large  volume  of  documents  and  information,  as  they 
are  authorized  to  do. 

Parties  to  proposed  joint  arrangements  not  subject  to  mandatory  HRSA  review 
may  seek  advisory  opinions  from  the  federal  enforcement  agencies.  For  a  number 
of  reasons,  however,  the  utility  of  these  voluntary  review  processes  is  extremely  lim- 
ited. Perhaps  most  important,  the  process  is  simply  too  slow  to  be  useful  in  many 
situations  and  provides  little  real  help  for  hospitals  seeking  orompt  and  efficacious 
guidance  regarding  the  likelihood  of  challenge  to  a  proposed  merger  or  joint  ven- 
ture, i'* 

Where  the  problem  is  one  of  misperception  alone,  the  AHA  is  attemoting  to  ad- 
dress hospitals'  antitrust  concerns  by  educating  its  members.  For  example,  the  AHA 
has  published  a  Q  &  A  Report  addressing  the  antitrust  implications  of  collaborative 
activities.  The  AHA's  educational  efforts,  however,  cannot  resolve  the  uncertainty 
inherent  in  the  antitrust  laws  or  change  the  laws'  preference  for  competition,  even 
where  competition  results  in  unnecessary  duplication  of  services  and  equipment. 

ANTITRUST  POSES  A  SPECIAL  PROBLEM  FOR  HEALTH  CARE  PROVIDERS 

The  antitrust  statutes  reflect  "a  legislative  judgment  that  ultimately  competition 
will  produce  not  only  lower  prices,  but  also  better  goods  and  services.  .  .  .  The  as- 
sumption that  competition  is  the  best  method  for  allocating  resources  in  a  free  mar- 
ket recognizes  that  all  elements  of  a  bargain — quality,  service,  safety  and  durabil- 
ity— and  not  just  the  immediate  cost,  are  favorably  affected  by  the  free  opportunity 
to  select  among  alternative  offers."  ^^  For  hospitals,  however,  competitively-struc- 
tured markets  may  not  produce  an  optimal  allocation  of  resources. 

In  hospital  markets,  most  individual  consumers  (including  those  who  are  bene- 
ficiairies  of  public  programs)  are  insulated  from  market  prices  by  third-party  insur- 
ance. Moreover,  individual  consumers  frequently  lack  the  ability  to  choose  particular 
hospital  services,  a  task  that  is  performed  by,  or  at  least  shared  with,  physicians. 
Consequently,  the  person  who  pays  for  a  hospital  service  (the  insurer)  neither  de- 
mands it  nor  uses  it.^^  The  patient  and  the  physician  (who  together  create  the  de- 
mand) pay  little  or  nothing  for  the  service;  therefore,  the  demand  for  hospital  serv- 
ices is  generally  higher  than  it  would  be  if  patients  paid  the  full  cost  for  services. 

[HJealth  care  meirkets  differ  in  many  respects  from  the  textbook  model  of  the  com- 
petitive market.  In  particular,  the  relative  lack  of  information  available  to  patients, 
and  the  presence  of  health  care  insurance  which  blunts  the  impact  of  price  on  pa- 
tients' purchasing  decisions,  have  been  cited  as  factors  that  may  impede  normal 
competitive  processes  in  health  care  markets. 

James  C.  Egan,  Jr.,  Acting  Director  for  Litigation,  Federal  Trade  Commission  Bu- 
reau of  Competition,  testimony  at  hearings  on  "The  Structure  of  the  Hospital  Indus- 
try in  the  21st  Century"  before  the  Subcommittee  on  Investment,  Jobs  and  Prices 
of  the  Joint  Economic  Committee,  102d  Cong.,  2nd  Sess.  (June  24,  1992)  (transcript 
available  from  the  Joint  Economic  Committee). 

Because  insurance  covers  most  of  the  cost  of  hospital  care,  patients  (and  their 

Ehysicians)  traditionally  have  had  little  incentive  to  select  hospital  services  on  the 
asis  of  price.  If  all  hospitals  effectively  cost  the  same  to  individual  patients  (or  the 
differences  in  coinsurance  costs  are  relatively  small),  the  patient  and/or  physician 


'*  In  at  least  one  case,  the  government  response  time  exceeded  three  and  one-half  years.  In 
any  event,  the  response  ultimately  obtained  may  not  be  definitive.  The  DOJ  recently  began  a 
pilot  program  intended  to  expedite  the  business  review  process.  While  we  appreciate  this  ac- 
knowledgement of  the  problem,  it  is  too  soon  to  tell  whether  the  pilot  program  will  be  successful. 

^^National  Soc'y  of  Professional  Eng'rs  v.  United  States.  435  U.S.  679,  695  (1978). 

'*The  FTC  has  acknowledged  this  fact,  at  least  in  theory; 
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will  select  the  one  that  offers  the  greatest  combination  of  services,  amenities,  con- 
venience, and  perceived  quality.  This,  of  course,  is  an  incentive  for  all  hospitals  to 
maximize  their  investment  in  those  areas  and  thereby  drive  up  their  costs. 

Hospital  behavior  often  differs  from  the  competitive  paradigm  in  another  respect. 
The  competitive  model  presumes  that  firms  seek  to  maximize  their  profits  and,  con- 
comitantly, that  firms  with  market  power  (i.e.,  few  competitors)  will  always  use  that 
power  to  increase  prices.  Hospitals  with  market  power,  however,  may  be  constrained 
in  their  ability  or  willingness  to  exercise  that  power.  These  constraints  arise  from 
factors  that  are  in  many  ways  peculiar  to  the  hospital  field. 

In  many  cases,  a  hospital's  ability  to  exercise  market  power  is  limited  by  the  fact 
that  its  pricing  decisions  affect  a  relatively  small  portion  of  its  business.  Medicare, 
Medicaid,  CHAMPUS,  and  other  publicly-sponsored  payment  programs,  for  example, 
set  their- own  payments  by  regulation.  The  average  hospital  receives  more  than  50% 
of  its  gross  revenues  from  regulated  sources  and  furnishes  a  significant  portion  of 
uncompensated  care.  Increases  in  hospital  charges  generate  no  additional  revenue 
from  these  patients.  The  ALJ  in  In  re  Adventist  Health  Systems /  West  recognized 
this  fact  in  his  decision: 

[T]he  acquisition  can  have  no  effect  with  respect  to  Medicare,  Medi-Cal  and 
no-pay  patients,  for  Ukiah  Valley  cannot  charge  prices  which  exceed  the 
amounts  allowed  by  Medicare  and  Medi-Cal  and  receives  nothing  from  no- 
pay  patients.  ^^ 

Price  increases  also  may  be  ineffective  for  private  payers  that  have  long-term  con- 
tracts. 

Hospitals,  while  necessarily  cognizant  of  economic  considerations,  are  not  mere 
businesses,  any  more  than  educational,  religious,  public,  and  other  community- 
based  institutions  are  just  businesses.  Although  the  governing  boards  of  all  corpora- 
tions have  a  fiduciary  responsibility  to  act  in  the  best  interest  of  those  corporations, 
the  mission  of  a  community  hospital  typically  is  defined  in  terms  of  community  serv- 
ice and  community  benefit  (including,  e.g.,  the  provision  of  charity  care).  Most  hos- 
pitals are  governed  by  local,  community-based  boards  that  are  attuned  to  the  hos- 
pital's mission  and  recognize  that  attainment  of  community  objectives  may  involve 
actions  that  are  inconsistent  with  maximizing  the  hospital's  surplus.  It  therefore 
cannot  be  assumed  that  hospitals  will  operate  identically  to  traditional  commercial 
enterprises.  It  is  also  significant  that,  in  most  communities,  hospital  board  member- 
ship is  heavily  representative  of  local  businesses  that  are  major  purchasers  of  health 
care.  These  representatives  have  a  specific  interest  in  ensuring  that  hospital  rates 
are  not  excessive. 

The  antitrust  laws  presume  that  market  forces  will  eliminate  excess  capacity  from 
the  system.  With  respect  to  hospitals,  however,  the  ability  of  market  forces  to  ra- 
tionally allocate  resources  in  a  socially  optimal  manner  is  questionable.  Market  so- 
lutions will  take  longer  to  achieve  reduction  of  excess  capacity  than  will  collabo- 
rative strategies.  The  faster  excess  capacity  is  reduced,  the  faster  the  costs  associ- 
ated with  excess  capacity  can  be  eliminated. 

Antitrust  policy  must  also  be  sensitive  to  noneconomic  priorities  in  health  care. 
Quality  of  care  may  be  adversely  affected,  as  economically  depressed  hospitals  can 
remain  in  business  for  some  time  after  quality  is  compromised.  In  addition,  market 
forces  may  not  ensure  that  the  right  hospitals  remain  open;  hospital  closures  in  un- 
derserved  areas  would  exacerbate  already  serious  problems  with  access  to  care. 

The  foregoing  factors — the  distancing  of  consumers  from  the  demand  for  services, 
the  existence  of  non-price  constraints  on  hospital  behavior,  and  the  need  to  allocate 
resources  in  a  manner  that  is  socially,  not  just  economically,  optimal — provide  sup- 
port for  the  hospital  field's  pursuit  of  collaborative  strategies  as  the  most  effective 
way  to  eliminate  excess  capacity  and  reduce  costs.  Collaborative  arrangements  pro- 
vide opportunities  to  operate  services  or  facilities  on  a  more  efficient  scale  and  to 
convert  scarce  resources  to  alternative  uses. 

THE  NEED  FOR  CHANGE  IS  WIDELY  RECOGNIZED 

The  AHA  is  not  alone  in  recognizing  the  need  for  flexibility  under  the  antitrust 
laws  as  we  move  toward  reform  of  the  health  care  delivery  system.  In  December 
1991,  the  Advisory  Council  on  Social  Security  recommended  that  the  Attorney  Gen- 
eral develop  legislation  that  would  permit  more  hospital  mergers. ^^  The  Council  also 
recommended  that  the  Attorney  General  and  the  Secretary  of  HHS  jointly  develop 

^''Inre  Adventist  Health  Systems /  West  at  43. 

1*1991  Advisory  Council  on  Social  Security,  pp.  126  (Dec.  1991). 
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legislation  to  permit  two  hospitals  in  the  same  community  to  joint  venture  in  order 
to  provide  hospital  and  health-related  services. ^^ 

Last  year,  the  Bush  Administration's  health  care  reform  program  recognized  the 
need  to  ensure  that  the  antitrust  laws  do  not  impede  health  care  reform.  The  plan 
urged  that  "concerns  of  antitrust  liability  do  not  chill  the  evolution  of  a  more  orga- 
nized and  efficient  delivery  system."  ^° 

This  year,  reports  indicate  that  President  Clinton's  Task  Force  on  National 
Health  Care  Reform  is  considering  the  need  to  modify  the  antitrust  laws.  As  re- 
ported recently  in  the  N.Y.  Times  "[c]onfidential  work  papers  from  the  President's 
Task  Force  on  National  Health  Care  Reform,  headed  by  Hillary  Rodham  Clinton, 
suggest  that  antitrust  laws  may  need  to  be  modified  'to  permit  collaborative  ar- 
rangements' or  to  change  the  balance  of  power  between  buyers  and  sellers  of  health 
care."  21 

Federal  lawmakers  have  recognized  the  need  for  antitrust  flexibility  as  well.  Over 
the  past  two  years,  several  Members  of  Congress  have  introduced  legislation  that 
would  limit  and/or  remove  the  antitrust  bcuriers  to  certain  forms  of  hospital  collabo- 
ration. These  legislators  include  Senators  Bill  Cohen  (R-ME)  and  Orrin  Hatch  (R- 
UT),  and  Representatives  Jim  Slattery  (D-KS),  Peter  Hoagland  (D-NE),  Bob  Michel 
(R-IL),  Connie  Morella  (R-MD),  and  Larry  LaRocco  (D-ID).  All  the  proposals,  in 
varying  ways,  seek  to  address  the  growing  interest  in  and  need  to  facilitate  coopera- 
tion among  and  between  hospitals. 

Many  options  are  available  to  encourage  collaboration.  One  approach  that  would 
help  lay  the  groundwork  for  network  formation  would  be  to  establish  a  voluntary 
waiver,  or  preclearance,  program  for  hospitals  engaged  in  certain  collaborative  ar- 
rangements to  provide  health  care.  Another  approach  would  be  development  of  en- 
forcement guidelines  specific  to  health  care  collaborative  activities.  Such  short-term 
proposals,  however,  may  be  unnecessary  if  comprehensive  health  reform  appro- 
priately modifies  antitrust  policy. 

Note  that  a  waiver  approach  could  be  based  in  part  on  state  statutes  that  seek, 
to  varying  degrees,  to  protect  hospitals'  cooperative  arrangements  fi^om  state  anti- 
trust laws  and  to  provide  "state  action  immunity"  from  the  federal  antitrust  laws.^^ 
Maine,  Minnesota,  Ohio,  Washington,  and  Wisconsin  have  already  enacted  such 
statutes,  and  similar  bills  have  been  introduced  in  Colorado,  Illinois,  Indiana,  Kan- 
sas, Massachusetts,  North  Dakota  and  West  Virginia.  Hospitals  in  at  least  ten  other 
states  have  expressed  interest  in  this  issue.  This  growing  movement  for  antitrust 
reform  at  the  state  level  confirms  that  providers  and  state  lawmakers  consider  the 
antitrust  laws  to  be  significant  barriers  to  cooperative  activity  that  would  benefit 
consumers  and  purchasers  of  health  care. 

CONCLUSION 

AHA  strongly  supports  reform  of  the  health  care  delivery  system.  In  view  of  the 
Clinton  Administration's — indeed,  the  entire  country's — emphasis  on  health  reform 
as  a  top  priority,  AHA  believes  that  it  is  necessary  to  examine  antitrust  policy  with- 
in the  reform  context  and  eliminate  inappropriate  barriers  to  collaboration.  While 
AHA  cannot  offer  a  specific  legislative  solution  without  knowing  the  details  of  the 
health  care  reform  package  to  be  offered  to  Congress,  it  seems  that  the  following 
issues  will  need  to  be  considered. 

To  the  extent  that  networks  of  hospitals,  physicians  and  other  providers  are  an 
integral  part  of  reform,  the  appropriate  goal  is  to  encourage  competition  between 
the  networks.  Policy-makers  will  need  to  consider  that  some  areas,  for  example, 
rural  communities,  may  be  unable  to  support  more  than  one  network  due  to  geo- 
graphic location  and/or  resources.  In  either  case,  policies  that  inhibit  the  formation 
of  networks,  or  collaboration  between  providers  within  a  network,  are  inconsistent 
with  the  goals  of  reform.  Additionally,  formation  of  efficient  networks  will  nec- 
essarily exclude  some  providers,  raising  antitrust  issues  that  will  need  to  be  ad- 
dressed. 

AHA  believes  that  certain  principles  undoubtedly  must  be  recognized  as  part  of 
health  care  reform. 


18/d.  at  126-127. 

20 The  President's  Comprehensive  Health  Reform  Program,  p.  55  (Feb.  6,  1992). 

2iN.y.  Times,  March  10,  1993  at  Al,  A8. 

2^  The  state  action  doctrine  exempts  from  antitrust  scrutiny  conduct  that  is  undertaken  pursu- 
ant to  an  affirmative  state  policy  reflecting  an  intent  to  replace  competition  with  regulation,  pro- 
vided that  the  conduct  is  actively  supervised  by  the  state. 
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•  Protecting  consumer  interests  is  an  underlying  objective  of  both  the  antitrust 
laws  and  health  care  reform.  Given  this  mutual  goal,  health  and  antitrust  poli- 
cies should  be  compatible. 

•  The  benefits  of  improved  quality  and  access  as  a  result  of  provider  collaboration 
must  be  emphasized. 

•  Collaboration  can  result  in  real  cost  containment  by  eliminating  excess  capacity 
and  unnecessary  duplication  of  equipment  and  services. 

•  The  special  needs  of  local  communities  should  be  paramount.  Collaborative  ef- 
forts to  meet  local  community  health  needs  should  be  encouraged. 

•  Greater  emphasis  should  be  placed  on  the  potential  for  efficiencies  in  hospital 
markets,  particularly  given  the  existing  over-capacity  and  duplication  of  equip- 
ment and  services. 

•  Because  hospital  markets  are  inherently  concentrated,  particularly  in  less  popu- 
lated areas,  less  emphasis  should  be  placed  upon  market  concentration. 

A  clear  tension  exists  between  federal  antitrust  law  and  collaborative  solutions  to 
national  health  policy  concerns.  As  the  country  contemplates  comprehensive  health 
reform,  we  need  to  ensure  that  innovative  ideas  for  delivering  better  and  more  effi- 
cient care  are  not  thwarted  by  the  antitrust  laws. 

Responses  of  Eugene  Pawloski  to  Questions  Submitted  by  Senator 

Rockefeller 

Question  No.  1.  What  proportion  of  your  member  institutions  are  concerned  about 
the  threat  of  antitrust  litigation? 

Answer.  The  inability  to  predict  whether  particular  arrangements  will  violate  the 
antitrust  laws,  coupled  with  the  potential  time  and  expense  of  antitrust  investiga- 
tions and  litigation,  is  a  significant  barrier  to  hospital  collaborative  efforts.  A  1992 
survey  by  Hospitals  magazine  found  that  44  percent  of  the  hospital  CEOs  who  re- 
sponded agreed  that  antitrust  concerns  have  slowed  down  or  inhibited  hospitals'  col- 
laborative efforts.  Julie  Johnsson,  Collaboration  Grows  Despite  Antitrust  Rules,  Hos- 
pitals, April  20,  1992,  at  60.  Although  the  same  study  noted  that  approximately  75 
percent  of  the  respondents  were  currently  collaborating  or  planning  to  share  serv- 
ices, the  high  level  of  perceived  antitrust  concern  suggests  that  hospitals  may  be 
limiting  their  collaborative  arrangements  to  those  that  raise  few  antitrust  risks.  The 
growing  movement  for  antitrust  reform  at  the  state  level  confirms  that  providers 
and  state  law  makers  consider  the  antitrust  laws  to  be  significant  barriers  to  coop- 
erative activity  that  would  benefit  consumers  and  purchasers  of  health  care. 

Question  No.  2.  What  proportion  of  your  membership  would  benefit  from  mergers 
and  joint  ventures. 

Answer.  We  are  not  aware  of  any  surveys  or  studies  that  directly  address  this 
question.  It  is  reasonable  to  presume,  however,  that  many  of  the  hospital  CEOs  who 
indicated  in  the  above-described  survey  that  the  antitrust  laws  "chilled"  cooperative 
activities,  would  engage  in  such  activities  if  their  antitrust  concerns  were  alleviated. 

Question  No.  2A.  Of  those  member  hospitals  who  would  benefit  from  joint  venture 
and  merger  activities,  what  proportion  of  hospitals  refused  to  engage  in  these  activi- 
ties for  fear  of  antitrust  litigation? 

Answer.  See  answer  to  Question  No.  1. 

Question  No.  3.  Will  the  DoJ's  new  guidelines  for  mergers  and  joint  ventures  min- 
imize the  perceived  risk  of  your  member  institutions  to  antitrust  litigation? 

Answer.  For  a  number  of  reasons,  the  1992  Horizontal  Merger  Guidelines  will  not 
alleviate  hospitals  concerns  regarding  antitrust  enforcement  and  litigation.  First, 
the  guidelines  are  not  specific  to  health  care,  so  hospitals  are  treated  in  the  same 
manner  as  grocery  stores  or  steel  companies  and  health  care  considerations  (for  ex- 
ample, avoiding  duplication  of  services  and  equipment)  are  not  addressed.  Second, 
because  virtually  all  communities  with  six  or  fewer  hospitals  are  "highly  con- 
centrated," in  more  than  80  percent  of  the  United  States  communities  that  have 
more  than  one  hospital,  any  reduction  in  the  number  of  hospitals,  through  merger 
or  acquisition,  is  presumptively  illegal  under  the  Guidelines.  Third,  because  a  large 
percentage  of  collaborative  arrangements  are  presumptively  illegal  under  the  gov- 
ernment's existing  market  concentration  standard,  the  absence  of  challenges  serves 
to  create,  rather  than  diminish,  uncertainty.  Unfortunately,  neither  the  Guidelines 
nor  any  other  policy  pronouncement  by  the  enforcement  agencies  enable  hospitals 
to  clearly  distinguish  the  circumstances  in  which  their  specific  collaborative  ar- 
rangement would,  in  fact,  be  challenged  from  those  in  which  it  would  not. 

Question  No.  4.  In  your  proposal  to  develop  community  care  networks,  you  advo- 
cate antitrust  immunity  for  the  CCNs.  If  the  CCNs  are  developed  by  state  law, 
wouldn't  'state  action'  immunity  be  sufficient  to  protect  CCNs  fi^om  antitrust  litiga- 
tion? 


140 

Answer.  AHA's  health  reform  proposal  highlights  the  need  for  antitrust  reform 
that  allows  for  greater  provider  collaboration,  if^ntitrust  immunity  for  networks  is 
one  possible  option. 

State  legislation  seeking  to  provide  state  action  immunity  may  or  may  not  be  suf- 
ficient to  protect  networks  from  antitrust  litigation.  Whether  private  parties  are 
shielded  from  federal  antitrust  law  by  state  regulation  is  determined  by  a  two- 
pronged  test.  First,  there  must  be  a  clearly  articulated  and  affirmatively  expressed 
state  policy  to  displace  competition.  Second,  the  state  must  actively  supervise  its 
policy  allowing  any  private  anticompetitive  conduct.  California  Retail  Liquor  Deal- 
ers'Ass'n.  V.  Midcal  Aluminum,  Inc.,  445  U.S.  97  (1980). 

The  case  law  regarding  the  state  action  doctrine  is  not  well-developed  and  it  is 
therefore  difficult  to  predict  with  any  certainty  whether  a  particular  statutory 
scheme  will  confer  immunity.  Providers  may  be  hesitant  to  participate  in  networks 
until  the  state  regulatory  scheme  has  been  found  sufficient  by  the  courts.  In  addi- 
tion, there  is  no  guarantee  that  legislation  protecting  network  participants  under 
the  state  action  doctrine  will  be  enacted  in  every  state  or,  especially  important  to 
providers  located  neair  state  borders,  that  the  state  legislation  will  be  consistent. 

Question  No.  5.  Can  you  please  comment  on  some  of  the  points  made  by  the  FTC? 
What  would  an  "expedited"  review  mean  to  you? 

Answer,  (a)  The  FTC  made  two  points  on  which  AHA  was  asked  to  comment. 
First,  the  FTC  quoted  from  a  1989  AHA  publication  on  mergers,  "The  general 
framework  for  analyzing  the  antitrust  ramifications  of  hospital  mergers  is  well  es- 
tablished." Hospital  Mergers:  An  Executive's  Guide  through  the  Antitrust  Thicket, 
September  1989,  p.  20.  (Note:  AHA  has  since  published  a  more  recent  paper.  Hos- 
pital Collaboration:  The  Need  for  an  Appropriate  Antitrust  Policy,  1992.)  As  indi- 
cated in  the  answer  to  question  No.  3  above,  the  framework  for  analyzing  mergers 
is  indeed  general  and  is  not  specific  to  health  care.  In  addition,  the  guidelines  relate 
only  to  mergers  and  do  not  discuss  the  realm  of  joint  activity  which  may  enable  hos- 
pitals and  other  providers  to  furnish  better  and  more  efficient  care.  These  and  other 
issues  related  to  the  merger  guidelines  are  discussed  in  the  1992  publication  cited 
above  (copy  attached). 

Second,  the  FTC  indicated  that  hospitals  can  seek  advice  from  an  enforcement 
agency  which  signals  whether  the  agency  would  challenge  activity,  and  that  hos- 

Eitals  can  pick  up  the  phone  and  call  the  agencies  for  informal  advice.  Although 
oth  the  FTC  ana  the  Department  of  Justice  have  processes  for  seeking  formal  ad- 
vice, various  problems  exist.  The  processes  currently  available  are  generally  expen- 
sive and  response  time  is  long  (up  to  3V2  years,  in  one  case).  Whether  the  agency 
responds  to  the  request  for  advice  is  at  the  discretion  of  the  agency,  and  answers, 
if  received,  can  be  inconclusive.  While  a  response  may  indicate  a  particular  agency's 
enforcement  intention  at  the  time  of  the  response,  the  response  does  not  prevent 
private  parties  from  bringing  suit  (or  the  agency  from  later  bringing  suit),  thereby 
failing  to  provide  the  certainty  hospitals  seek.  With  regard  to  the  agencies  offer  of 
advice  over  the  telephone,  such  advice  would  not  provide  certainty  unless  it  is  con- 
firmed in  writing.  Informal,  oral  advice  also  fails  to  prevent,  or  even  deter,  private 
party  actions. 

(b)  "Expedited"  review  usually  refers  to  a  reduction  in  the  amount  of  time  it  takes 
to  process  a  request  for  a  business  review  letter  or  an  advisory  opinion.  Expediting 
these  processes  would  be  a  positive  development;  however,  other  problems,  including 
those  discussed  above,  would  still  remain.  An  effective  review  process  needs  to  pro- 
vide definitive  responses  and  a  clear  articulation  of  reasons  why  activity  might  be 
challenged.  In  addition,  currently,  responses  are  not  binding  on  either  state  agencies 
or  private  parties. 

Question  No.  6.  In  your  testimony,  you  said  that  a  for-profit  hospital  in  Bluefield 
threatened  to  sue  you  because  of  your  conversations  with  another  hospital  in  Blue- 
field.  First,  what  were  you  hoping  to  accomplish  with  the  other  hospital?  Were  you 
planning  a  joint  venture,  a  merger?  What  did  the  other  hospital  fear? 

This  is  a  case  of  one  hospital  threatening  to  sue  another  hospital,  is  that  typical? 
Do  threat  of  lawsuits  generally  come  from  other  hospitals? 

Based  on  what  you  heard  today,  do  you  think  you  might  reopen  your  talks  with 
the  other  hospital  in  Bluefield?  What  about  seeking  an  opinion  from  the  Department 
of  Justice  or  the  FTC? 

Anwer.  On  March  22,  1993,  Bluefield  Regional  Medical  Center,  two  other  local 
hospitals,  and  the  Mercer  County  Health  Department  conducted  a  public  meeting 
to  review  the  Rosenberg  &  Associates'  report.  Health  Care  Reform:  A  West  Virginia 
Community  Care  Networks  Model,  and  listen  to  a  presentation  by  Mr.  Rosenberg. 
Prior  to  this  meeting,  Bluefield  Regional  Medical  Center  and  one  of  the  other  hos- 
pitals had  met  several  times  to  discuss  the  possibility  of  implementing  the  Rosen- 
berg model  so  that  they  could  improve  access,  enhance  quality  and  reduce  costs.  Im- 
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mediately  after  the  meeting,  however,  an  officer  of  the  third  hospital  informed  the 
Bluefield  partner  in  these  negotiations  that  any  further  discussion  with  Bluefield 
Regional  Medical  Center  would  result  in  an  antitrust  lawsuit  against  both  hospitals 
and  their  presidents.  Subsequently,  legal  counsel  for  both  hospitals  recommended 
that  the  hospitals  cease  any  discussions  regarding  implementation  of  the  Rosenberg 
study. 

Bluefield  Regional  Medical  Center  does  not  know  why  the  third  hospital  wanted 
to  prevent  the  cooperative  activities  from  being  considered.  When  two  or  more  hos- 
pitals merge  or  otherwise  cooperate,  however,  it  is  not  uncommon  that  a  competitor 
Hospital  feels  threatened.  These  hospitals  may  file  lawsuits  against  the  collaborating 
entities,  but  such  litigation  is  not  frequent.  It  is  more  common  for  the  excluded  pro- 
vider to  complain  to  state  or  federal  antitrust  enforcement  agencies.  As  we  move  to- 
ward the  provision  of  care  by  community-based  networks  of  providers,  the  threat  of 
litigation  by  excluded  providers  will  intensify. 

What  I  heard  during  the  May  7,  1993  hearing  reinforced  my  belief  that  the  com- 
plicated processes  involved  ancl  the  potential  cost  of  defending  antitrust  challenges 
make  it  too  risky  to  pursue  further  discussions  regarding  cooperative  activities.  In 
addition,  during  the  hearing  I  became  convinced  that  the  federal  enforcement  agen- 
cies have  a  strong  bias  against  cooperative  ventures.  In  the  absence  of  definitive 
guidelines,  Bluefield  Regional  Medical  Center  feels  it  cannot  safely  renew  its  discus- 
sions regarding  potential  cooperative  activities. 

Response  of  Eugene  Pawlowski  to  a  Question  Submitted  by  Senator 

durenberger 

Question.  Recognizing  that  competition  in  health  care  services  may  not  always  be 
in  the  best  public  interest  (for  example,  competition  in  some  areas  can  result  in  du- 
plication of  services  or  excess  capacity)  would  it  be  enough  to  clarify  in  statute  that 
all  proposed  arrangements  would  be  judged  under  the  "rule  of  reason?"  In  other 
words,  all  health  service  arrangement  proposals  would  be  judged  on  a  case-by-case 
basis  rather  than  excluding  arrangements  that  may  be  judged  inherently  anti- 
competitive in  a  text  book  market. 

Answer.  Currently,  most  proposed  cooperative  arrangements  are  judged  under  a 
rule  of  reason  analysis;  market  allocation  arrangements,  however,  are  considered 
per  se  violations  of  the  law.  Hospitals  and  other  providers  would  benefit  if  arrange- 
ments to  allocate  health  resources  were  no  longer  a  per  se  violation  of  the  antitrust 
laws.  Even  a  rule  of  reason  analysis,  however,  involves  significant  problems. 

Rule  of  reason  analysis  reauires  the  fact  finder  to  weigh  all  the  factors  surround- 
ing the  alleged  restraint,  inauding  the  nature  the  conduct,  its  purpose,  and  its  ac- 
tual and  potential  effect  a  consumer  choice,  price,  or  output.  Because  the  rule  of  rea- 
son is  imprecise,  it  is  often  difficult  for  providers  to  predict  whether  conduct  will 
pass  muster  under  it.  See,  e.g.,  Assam  Drug  Co.  v.  Miller  Brewing  Co.,  798  F.2d  311, 
315  (8th  Cir.  1986)  ("the  rule  of  reason  is  a  vacuous  standard  and  provides  little 
concrete  direction");  Valley  Liquors.  Inc.  v.  Renfield  Importers,  Ltd.,  678  F.2d  742, 
745  (7th  Cir.  1982)  ("this  test  of  illegality  is  easier  to  state  than  to  apply").  Hos- 
pitals need  more  specific  ad  detailed  guidance  that  will  enable  them  to  determine, 
with  a  reasonable  degree  of  certainty,  whether  their  activities  comply  with  the  anti- 
trust laws. 

Hospital  Collaboration:  The  Need  for  an  Appropriate  Antitrust  Poucy  * 

EXECUTIVE  summary 

Insufficient  access,  fragmentation  of  health  care,  and  rising  costs  have  lead  to 
widespread  dissatisfaction  with  the  current  health  care  system  and  have  caused 
Americans  to  seriously  question  the  value  they  are  receiving  for  their  health  care 
dollars.  Until  the  early  1970s,  the  federal  government  subsidized  hospital  construc- 
tion and,  through  Medicare  cost  reimbursement,  encouraged  widespread  expansion 
of  services  and  amenities.  Despite  subseouent  health  planning  attempts,  the  basic 
build-and-spend  incentives  remained  in  place  until  the  mid-1980s,  when  regulatory 
and  market  conditions  changed  dramatically.  The  advent  of  Medicswe  prospective 
payment  in  1983,  combined  with  the  continued  growth  of  managed  care  in  tne  pri- 
vate sector  and  rapid  technological  change,  produced  a  surfeit  of  empty  hospital 
beds.  As  a  result  American  hospitals  are  supporting  a  costly  and  underutilized  infra- 
structure. 


'This  paper  was  prepared  by  the  American  Hospital  Association's  Office  of  the  General  Coun- 
sel. We  would  like  Xjo  thank  William  G.  Kopit.  Robert  W.  McCann,  and  Karen  Ann  P.  Lloyd  of 
Epstein  Becker  &  Green,  P.C.  for  their  assistance. 
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Uncertainty  is  Impeding  Hospital  Collaboration 

The  hospital  field  is  now  engaged  in  a  search  for  strategies  that  will  reduce  costs 
and  improve  the  rationality  of  resource  allocation.  The  American  Hospital  Associa- 
tion (AHA)  has  urged  hospitals  to  collaborate  with  each  other  and  with  other  heedth 
care  providers,  as  well  as  with  businesses,  schools,  and  community  organizations  as 
a  means  of  improving  access  and  quality  and  reducing  the  precipitous  rise  of  health 
care  costs.  Many  such  collaborative  arrangements,  however,  have  run  into  signifi- 
cant barriers — both  real  and  perceived — under  the  federal  antitrust  laws. 

Misunderstanding  or  misperception  of  the  antitrust  laws  may  deter  some  provid- 
ers from  engaging  in  joint  activity  that  is  in  fact  permissible.  Some  collaborative  ac- 
tivities that  would  be  beneficial  to  patients  and  purchasers  of  health  care  are  clearly 
prohibited.  Many  other  arrangements  fall  into  a  gray  area,  and  it  is  unclear  wheth- 
er the  antitrust  laws  would  prevent  their  implementation. 

The  AHA  is  attempting  to  address  hospitals'  misperceptions  of  the  antitrust  laws 
by  better  educating  its  members.  For  example,  earlier  this  year  the  AHA  published 
the  first  in  a  series  of  Q  &  A  Reports  addressing  the  antitrust  implications  of  col- 
laborative activities.  The  AHA'S  educational  efforts,  however,  cannot  resolve  the  un- 
certainties inherent  in  the  antitrust  laws  or  change  the  laws'  preference  for  competi- 
tion, even  where  such  competition  results  in  a  wasteful  use  of  resources.  This  paper 
examines  these  issues  and  is  intended  to  focus  attention  on  the  conflict  between  cur- 
rent antitrust  enforcement  policy  and  collaborative  solutions  to  national  health  pol- 
icy concerns. 

The  Nature  of  the  Antitrust  Laws 

Potential  antitrust  violations  are  analyzed  under  one  of  two  standards,  depending 
on  the  type  of  conduct  or  arrangement  involved.  "Per  se"  violations  of  the  antitrust 
laws  involve  categories  of  joint  conduct  that  are  believed  to  be  so  unlikely  to  produce 
redeeming  consumer  benefits  that  the  conduct  is  conclusively  presumed  to  be  unrea- 
sonable, without  examination  of  its  actual  or  potential  market  effects.  This  category 
of  violation  includes  agreements  by  hospitals  to  allocate  services  or  customers. 

Most  joint  arrangements,  including  mergers,  acquisitions,  and  joint  ventures,  are 
evaluated  under  the  "rule  of  reason"  standard,  and  not  the  per  se  standard.  Rule 
of  reason  analysis  obligates  the  fact-finder  to  weigh  all  of  the  factors  surrounding 
the  alleged  restraint,  but  the  threshold  question  is  whether  the  arrangement  creates 
or  enhances  market  power. 

Current  Federal  Guidance  is  Insufficient 

The  rule  of  reason  standard  is  difficult  to  apply.  Even  where  the  federal  enforce- 
ment agencies  have  attempted  to  provide  guidance,  such  as  the  Merger  Guidelines, 
the  guidance  does  not  explain  enforcement  decisions.  For  example,  the  enforcement 
agencies  have  made  apparently  inconsistent  decisions  regarding  hospital  mergers. 
These  inconsistencies  cannot  be  explained  by  the  Guidelines,  which  focus  primarily 
on  market  concentration. 

The  enforcement  agencies  insist  that  they  look  beyond  market  concentration  to 
the  potential  efficiencies  of  a  joint  arrangement  in  deciding  whether  to  proceed  with 
an  investigation  or  challenge.  The  agencies,  however,  have  not  explained  with  any 
precision  what  the  nature  or  extent  of  the  efficiencies  must  be,  or  what  proof  must 
be  offered  by  hospitals  to  show  that  efficiencies  do  or  will  exist. 

Hospitals'  uncertainty  regarding  the  application  of  the  antitrust  laws  to  their  col- 
laborative activities  is  not  diminished  by  the  enforcement  agencies'  mandatory  and 
voluntary  review  processes.  These  processes  are  time-consuming,  potentially  costly, 
and  may  not  result  in  a  definitive  response. 

If  collaboration  is  indeed  an  important  strategy  for  addressing  the  problem  of 
overcapacity  and  rationalizing  resource  allocation,  hospitals  must  be  able  to  distin- 
guish "good"  from  "bad"  collaboration.  At  present,  the  basis  for  such  an  understand- 
ing is  lacking. 

There  is  a  Conflict  Between  the  Antitrust  Laws  and  Cost  Containment 

In  addition  to  providing  explicit  guidance  to  hospitals,  appropriate  antitrust  en- 
forcement policy  must  recognize  the  unique  characteristics  of  hospital  markets.  The 
antitrust  laws,  which  are  intended  to  promote  consumer  welfare,  are  based  on  the 
presumption  that  competition  is  the  best  method  of  allocating  resources.  As  noted 
above,  market  concentration  is  the  principal  measure  used  to  determine  whether 
competition  will  be  unduly  harmed  by  joint  activities. 

Hospital  service  markets,  however,  traditionally  have  deviated  from  this  competi- 
tive paradigm  in  a  number  of  important  respects.  First,  most  individual  hospital 
consumers  are  insulated  from  market  prices  by  third  party  insurance  and  lack  the 
information,  on  their  own,  to  choose  hospital  services.  Because  the  price  to  the 
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consumer  is  artificially  low,  demand  for  hospital  services  is  greater  than  it  would 
be  if  consumers  paid  the  true  economic  cost  of  the  services.  Second,  hospitals  with 
market  power  may  be  constrained  as  to  their  ability  to  exercise  market  power.  For 
example,  Medicare,  Medicaid,  CHAMPUS,  and  other  publicly  sponsorecf  programs 
set  their  own  payments  by  regulation.  A  hospital's  willingness  to  exercise  market 
power  may  also  be  limited  by  its  mission,  which  is  frequently  inconsistent  with 
maximizing  surplus. 

A  number  of  studies  completed  since  1987  fail  to  support  the  government's  as- 
sumption that  greater  market  concentration  is  likely  to  lead  to  higher  prices.  In- 
stead, they  provide  direct  or  indirect  support  for  the  proposition  that  collaborative 
efforts  can  lead  to  greater  efficiency.  Indeed,  recent  evidence  suggests  that  collabora- 
tion among  hospitals  can  reduce  costs.  Sound  antitrust  policy  regarding  hospital 
markets  should  nighlight  the  potential  for  collaborative  efficiencies  and  move  away 
from  a  rigid  focus  on  increases  in  market  concentration. 

The  antitrust  laws  presume  that  market  forces  will  eliminate  excess  capacity  from 
the  svstem.  With  respect  to  hospitals,  however,  the  ability  of  market  forces  to  ra- 
tionally allocate  resources  in  a  socially  optimal  manner  is  questionable.  Market  so- 
lutions will  take  longer  to  achieve  reduction  of  excess  capacity  than  will  collabo- 
rative strategies.  The  faster  excess  capacity  is  reduced,  the  faster  the  costs  associ- 
ated with  excess  capacity  can  be  eliminated. 

Antitrust  policy  must  also  be  sensitive  to  noneconomic  priorities  in  health  care. 
Quality  of  care  may  be  adversely  affected,  as  economically  depressed  hospitals  can 
remain  in  business  for  some  time  aft,er  quality  is  compromised.  In  addition,  market 
forces  may  not  ensure  that  the  right  hospitals  remain  open;  hospital  closures  in  un- 
derserved  areas  would  exacerbate  already  serious  problems  with  access  to  care. 

The  Need  for  An  Appropriate  Hospital  Market  Policy  is  Clear 

As  a  result  of  the  extensive  and  costly  overcapacity  that  currently  exists,  the  hos- 
pital field  will  be  forced  to  downsize.  Antitrust  policy  should  be  consistent  with  each 
community's  need  to  rationally  address  its  unique  health  care  concerns  and  reduce 
costly  overcapacity  and  unnecessary  duplication. 


Prepared  Statement  of  Phillip  A.  Proger 

Mr.  Chairman  and  Members  of  the  Subcommittee:  My  name  is  Phillip  A.  Proger. 
I  am  a  practicing  lawyer  here  in  Washington,  D.C.  specializing  in  antitrust  law.  I 
spend  a  considerable  part  of  my  time  representing  health  care  and  insurance  clients 
with  respect  to  the  application  of  antitrust  law  to  the  health  care  industry. 

I  appreciate  the  opportunity  to  address  this  Subcommittee  regarding  antitrust  is- 
sues in  the  health  care  industry.  Today  I  understand  that  you  are  interested  in 
whether  our  federal  antitrust  laws  are  a  barrier  to  the  development  and  operation 
of  integrated  health  care  networks  or  to  lowering  the  costs  of  health  care.  As  I  will 
discuss  in  my  prepared  statement  I  believe  that  the  answer  to  that  question  is  that 
the  antitrust  laws  are  not  barriers.  I  am  also-available  to  respond  to  your  questions. 

preface 

I  would  like  to  preface  my  statement  with  a  few  comments  on  the  current  state 
of  antitrust  enforcement  in  the  health  care  industry.  I  understand  that  members  of 
the  Subcommittee  are  concerned  about  whether  competition  works  in  the  health 
care  industr>',  particularly  in  rural  areas  and  whether  antitrust  enforcement  or  the 
mere  perception  of  antitrust  enforcement  has  deterred  collaborative  efforts  by  hos- 
pitals, physicians  and  other  providers  that  would  have  created  efficiencies  that  ben- 
efited the  consumer.  I  believe  the  answer  to  both  of  these  questions  is  that  on  the 
whole  competition  does  work  and  that  antitrust  enforcement  has  not  deterred  pro- 
competitive  collaborative  efforts.  The  "perception"  issue — by  its  very  nature — is 
more  difficult  to  address.  To  the  extent  tnat  procompetitive  collaborative  efforts  did 
not  occur  because  of  the  fear  of  antitrust  enforcement,  a  benefit  has  been  lost.  But, 
I  believe,  that  that  perception  problem,  which  is  inherent  to  all  laws  not  just  anti- 
trust laws,  will  diminish  as  the  interaction  of  health  care  reform  and  our  antitrust 
laws  become  clearer. 

As  I  thought  about  my  testimony  today,  I  struggled  with  the  difficulty  of  address- 
ing briefly  and  clearly  the  application  of  our  antitrust  laws  to  the  health  care  indus- 
try. After  all  any  body  of  law  that  has  as  its  guiding  principle  something  called  the 
"rule  of  reason"  does  not  lend  itself  to  restatement.  During  the  century  since  the 
Sherman  Act  was  enacted,  our  antitrust  principles  largely  have  been  developed  judi- 
cially in  cases  unique  to  their  own  facts  and  circumstances.  Nevertheless,  certain 
clear  principles  have  emerged  over  time  and  the  antitrust  laws  are  best  understood 
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with  reference  to  their  underlying  purpose — that  is,  to  protect  consumers  from  the 
exercise  of  market  power  thereby  ensuring  efficiency,  consumer  choices  and  the  low- 
est possible  prices. 

But  how  does  that  apply  to  the  delivery  of  health  care  services?  I  think  the  an- 
swer is  as  follows.  Competition — and  for  that  matter  health  care  reform — seeks  to 
protect  consumers  from  market  power.  Market  power  in  the  hands  of  sellers  is  what 
restricts  output  (i.e.  choices)  and  increases  prices.  Yet  our  health  care  system  would 
benefit  from  efficiencies  generated  by  increased  collaboration  by  and  between  pro- 
viders. The  key  issue  is  how  to  ensure  that  the  efficiencies  are  passed  on  to  consum- 
ers in  the  form  of  better  service  and  quality  with  lower  costs.  There  are  but  two 
ways  to  ensure  that  efficiencies  will  be  passed  on  to  consumers.  Some  sort  of  govern- 
ment watchdog  could  be  created  to  police  the  industry  by  setting  its  rates.  But  I 
do  not  believe  that  "policing"  over  time  can  work  and  it,  in  and  of  itself,  is  expen- 
sive. The  alternative  solution  to  create  a  health  care  industry  where  competition  en- 
sures that  consumers  are  the  ones  that  benefit  from  collaboration.  For  competition 
here  means  nothing  more  than  giving  choices  to  consumers.  Thus,  I  respectfully  sug- 
gest, the  paradigm  we  follow  is  to  encourage  collaborations  that  produce  efficiencies, 
but  only  to  the  extent  that  after  the  collaboration  is  established  there  are  enough 
choices  to  ensure  that  consumers  will  benefit  from  the  efficiencies.  I  confess  that 
this  is  a  balancing  act,  but  as  discussed  in  my  statement,  it  is  doable — in  fact  it 
is  being  done  as  we  speak. 

Hospitals  and  physicians  should  be  commended  for  the  enormous  amount  of  effi- 
cient collaborative  efforts  that  are  either  contemplated  or  underway.  Over  the  past 
several  years  over  200  hospitals  have  merged,  there  has  been  an  explosion  of  hos- 
pitf.ls  sharing  and  working  together  and  there  has  been  a  phenomenal  growth  of 
physician  integration.  Thus,  a  great  deal  of  efficiencies  already  have  been  achieved 
and  will  be  achieved  in  the  future. 

This  is  an  enviable  record.  Particularly  since  hospitals  and  physicians  are  reform- 
ing a  system  that  we  as  a  society  insisted  upon.  I  have  been  a  hospital  trustee  for 
a  number  of  years  and  I  am  proud  of  the  community  service  that  hospitals  provide. 
It  should  be  recognized  that  if  our  hospitals  today  are  inefficient  with  too  much  ca- 
pacity, it  is  because  that  is  what  we  as  a  society  demanded.  Regardless  of  cost,  we 
wanted  neighborhood  hospitals  providing  virtually  all  services  24  hours  a  day  seven 
days  a  week.  Now  we  as  a  society  say  it  is  too  expensive.  Maybe  it  is,  but  we  asked 
for  it. 

But  the  health  care  industry  is  reacting  to  our  changing  demands.  Health  care 
costs  are  being  controlled  by  managed  care.  That-  system  of  health  care  purchasing 
called  managed  care  ensures  that  the  efficiencies  will  be  passed  on  to  the  consumer. 
For  your  interest,  attached  to  my  statement  are  two  recent  magazine  articles  on  the 
growth  of  integration  and  the  effect  of  managed  care  in  reducing  spiraling  health 
care  costs.  Also  attached  is  a  copy  of  a  chart  showing  that  health  care  costs  may 
be  increasing  less  in  markets  with  managed  competition  than  in  markets  with  rate 
regulation. 

A.  INTRODUCTION 

Although  the  precise  form  that  health-care  reform  will  take  has  not  been  decided, 
it  appears  clear  that  it  will  include  the  so-called  "managed  competition"  concept.  For 
purposes  here,  "managed  competition,"  in  broad  terms,  contemplates  a  system  of 
selling,  buying,  and  financing  health-care  goods  and  services  by  large  purchasing  co- 
operatives, called  "Purchasing  Alliances,'  which  purchase  health-care  goods  and 
services  for  individuals,  small  businesses,  and  perhaps  others  from  groups  called 
"Accountable  Health  Plans"  ("AHPs"),  which  may  combine  the  financing  and  deliv- 
ery function.  AHPs  will  compete  against  one  another  based  on  numerous  competi- 
tive variables,  including  price. 

This  focus  of  this  statement  is  on  the  potential  antitrust  ramifications  from  the 
formation  of  AHPs  or  integrated  delivery  systems.  AHPs  could  take  several  forms. 
For  example,  the  delivery  and  financing  functions  could  be  fully  integrated  as  in  a 
Kaiser-type  system,  which  would  include  financing,  hospital  services,  medical  serv- 
ices, and  other  types  of  health-cEU"e  goods  or  services  within  in  a  single  entity.  Or, 
the  AHP  could  resemble  a  group  or  IPA-model  HMO,  whereby  the  AHP  entity,  while 
financing  and  coordinating  health-ceire  services,  contracts  for  their  provision  with 
providers.  The  AHP  would  be  capitated  and  would  compete  with  other  AHPs  for  the 
patronage  of  HIPCs  and  perhaps  other  large  purchasers  of  health-care  goods  and 
services  based  on  price  and  quality.  The  AHP  might  reimburse  its  providers  on  a 
capitation,  fee-for-service,  or  other  basis. 

Regardless  of  whether  an  AHP  is  fully  integrated  unit  or  whether  it  contracts 
with  other  units  for  goods  or  services,  it  seems  clear  that  the  formation  of  AHPs 
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contemplates  at  least  four  types  of  economic  integration  with  potential  antitrust 
ramifications: 

(1)  at  the  local  level,  the  horizontal  integration  of  competing  physicians,  particu- 
larly primary-care  physicians,  into  fully  or  partially  integrated  units; 

(2)  at  the  regional  level,  the  integration  of  hospitals,  some  of  which  will  be  com- 
petitors, into  fully  or  partially  integrated  units  called,  for  example  by  the  AHA,  com- 
munity care  networks; 

(3)  the  integration  of  hospital  and  medical  services  through  the  formation  of  fully 
or  partially  integrated  entities  of  hospitals  and  physicians; 

(4)  the  integration  of  financing  and  delivery  by  contractual  arrangements  between 
non-fuUy  integrated  AHPs  that  contract  with  providers  for  the  delivery  of  health- 
care goods  and  services. 

Each  of  type  of  integration  has  potential  antitrust  implications,  particularly  under 
section  1  of  the  Sherman  Act,  which  prohibits  agreements  unreasonably  restrgiining 
competition,  and  section  7  of  the  Clayton  Act,  which  prohibits  business  consolida- 
tions that  may  substantially  lessen  competition. 

I  believe  that,  because  the  agreements  and  combinations  that  would  result  in  the 
formation  of  AHPs  would  almost  always  be  tested  under  antitrust's  flexible  "rule  of 
reason"  rather  than  under  its  "per  se  rule,"  the  antitrust  laws  should  not  be  a  sub- 
stantial deterrent  to  the  formation  of  AHPs. 

B.  HORIZONTAL  INTEGRATION 

Horizontal  integration — that  is,  integration  among  competitors — ^raises  antitrust 
concern  because  of  the  fear  that  competitors,  acting  together,  may  be  able  to  exer- 
cise market  power.  On  the  other  hand,  the  Department  of  Justice's  Antitrust  Divi- 
sion, Federal  Trade  Commission,  and  state  attorneys  genersd,  as  well  as  courts,  rec- 
ognize that  horizontal  integration  also  can  result  in  substantial  productive  effi- 
ciencies— the  production  of  greater  output  using  fewer  resources.  Where  both  of 
these  effects  result,  the  rule  of  reason  mandates  that  they  be  balanced  to  determine 
which  predominates. 

1.  Horizontal  Integration  Among  Competing  Physicians 

In  the  managed-competition  scenario,  competing  physicians  may  integrate  their 
practices  into  a  fully  integrated  AHP  or  they  may  integrate  their  practices  into  units 
that  contract  with  the  AHP.  Their  integration  may  be  complete,  as  when  they  merge 
into  a  single  group,  such  as  a  group  practice  or  single  clinic- without-walls,  or  it  may 
be  partial,  as  when  they  form  an  IPA-type  organization  that  leaves  them  free  to  par- 
ticipate in  other  similar  organizations. 

Complete  integration  through  merger  is  subject  to  section  7  of  the  Clayton  Act. 
The  federal  enforcement  agencies  would  apply  their  Horizontal  Merger  Guidelines 
to  determine  whether  to  challenge  the  merger.  Relevant  markets  would  be  defined, 
post-merger  concentration  calculated,  and.  If  concentration  were  sufficiently  high  to 
create  concern,  other  factors  are  examined  to  determine  whether  the  merger  actu- 
ally is  likely  to  substantially  reduce  competition.  These  would  include,  in  particular, 
the  level  of  entry  barriers  into  the  market  and  efficiencies  generated  by  the  merger. 

Inasmuch  as  antitrust  analysis,  and  particularly  merger  analysis,  is  fact-specific, 
it  is  impossible  to  determine,  a  priori,  the  degree  of  antitrust  concern  that  physician 
practice  mergers  in  establishing  AHPs  would  generate.  The  federal  agencies,  how- 
ever, examine  all  facets  of  the  market,  not  just  the  degree  of  post-merger  concentra- 
tion, in  determining  whether  a  particular  merger  warrants  challenge.  The  agencies 
would  be  concerned  especially  about  a  physician  merger  that  provided  either  an 
AHP  or  a  physician  group  contracting  with  an  AHP  with  significant  market  power. 
In  the  context  of  managed  competition,  however,  the  agencies  carefully  would  con- 
sider the  effect  of  the  managed-competition  environment  on  the  merger's  Ukely  ef- 
fect on  competition.  Specifically,  the  agencies  would  consider  efficiencies  generated 
by  the  merger,  the  extent  to  which  the  merger  helped  the  AHP  to  compete  more 
effectively  against  similar  entities,  the  ability  of  Purchasing  Alliances  (whether  be- 
cause of  their  size  or  regulatory  powers)  to  constrain  the  AHP's  or  physicians'  ability 
to  exercise  market  power,  and  other  similar  practical  variables  based  on  the  specific 
facts. 

Partial  integration,  such  as  the  formation  of  an  IPA-type  entity  that  would  con- 
tract with  the  AHP,  would  be  assessed  under  traditional  antitrust  standards  apply- 
ing to  joint  ventures.  Here,  the  most  important  variables  probably  would  be  the  per- 
centage of  competing  physicians  in  the  geographical  area  participating  in  the  entity, 
whether  they  were  prevented  from  participating  in  other  similar  entities  (by,  for  ex- 
ample, exclusive  contracts),  and  whether  they  were  placed  at-risk  through,  for  ex- 
ample, a  capitation  arrangement.  The  rule  of  reason  would  apply,  and  the  agency 
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or  court  would  consider  procompetitive  effects  (efficiencies,  greater  geographical  cov- 
erage, and  the  like)  flowing  from  the  arrangement. 

2.  Horizontal  Integration  Among  Hospitals 

The  managed-care  environment  appears  to  contemplate  complete  or  partial  inte- 
gration among  hospitals  into  regional  networks.  This  could  include  mergers  among 
competing  facilities,  various  types  of  joint  ventures,  and  simple  agreements  allocat- 
ing services  or  reducing  duplicative  services. 

As  to  mergers,  the  agencies  would  apply  their  Merger  Guidelines.  Although  hos- 
pital markets,  unlike  physician  markets,  typically  are  highly  concentrated,  the  agen- 
cies would  continue  their  practice  of  moving  beyond  concentration  figures  and  at- 
tempt to  predict  whether  other  factors  indicated  that  the  merger  was  unlikely  to 
substantially  lessen  competition.  History  thus  far  indicates  that  most  hospital  merg- 
ers are  not  objectionable  under  the  antitrust  laws.  Either  they  fail  to  create  market 
power  or  they  otherwise  generate  offsetting  efficiencies.  Most  challenges  have  in- 
volved mergers  resulting  in  very  high  post-merger  market  shares,  but  on  the  other 
hand  both  agencies  have  passed  on  mergers  resulting  in  concentration  well  above 
the  Merger  Guidelines'  concentration  "sale  harbors."  A  number  of  hospital  mergers 
have  escaped  challenge  on  the  ground  that  despite  the  high  market  shares  the 
merged  hospital  would  not  have  market  power  or  that  the  merger  generated  sub- 
stantial efficiencies. 

Nonetheless,  it  appears  that  many  hospital  mergers  that  health  care  reform  might 
contemplate  could  raise  serious  antitrust  problems  unless  Purchasing  Alliances  or 
some  other  force  were  able  to  constrain  the  hospitals'  ability  to  exercise  market 
power.  If,  after  the  merger,  there  are  sufficient  independent  hospitals  to  support- 
the  formation  of  several  AHPs,  then  the  transaction  should  not  warrant  challenge 
absent  unusual  circumstances.  The  key  is  to  foster  competition  among  AHPs. 

Antitrust  enforcement  agencies,  thus  far,  have  found  few  competitive  problems 
with  hospital  joint  ventures.  Indeed,  neither  federal  agency  has  challenged  one.  On 
the  other  hand,  certain  types  of  agreements  among  competing  hospitals  could  raise 
serious  problems  under  the  antitrust  laws.  In  particular,  market-allocation  agree- 
ments and  agreements  to  reduce  perceived  unnecessary  duplication  are  arrange- 
ments of  the  type  that  frequently  has  been  condemned,  at  least  in  other  industries, 
under  the  per  se  standard  and  prosecuted  criminally. 

Under  health  care  reform's  managed  competition  many  of  these  types  of  agree- 
ments have  the  potential  to  generate  substantial  efficiencies  and  thus  should  be 
analyzed  under  the  rule  of  reason.  Perhaps  if  faced  with  the  issue,  the  agencies  and 
courts  would  apply  rule-of-reason  analysis.  The  agencies  could  issue  jointly,  like 
they  did  with  the  Merger  Guidelines,  a  statement  of  how  they  would  analyze  such 
arrangements.  They  may  even  consider  guidelines  that  establish  a  safe  harbor 
whereby  compliance  with  it  would  ensure  rule  of  reason  analysis  and  no  criminal 
enforcement.  Of  course,  the  danger  of  safe  harbors  or  bright  line  tests  are  that  oth- 
erwise lawful  conduct  is  discouraged.  Perhaps  for  an  introductory  period  of  time  the 
agencies  could  establish  an  efficient,  relatively  quick  and  non-mandatory  procedure 
(like  research  joint  ventures)  whereby  parties  to  such  arrangements  voluntarily 
could  submit  them  to  review.  If  the  guidelines  and/or  agency  review  process  were 
followed,  then  parties  to  these  arrangements  could  be  protected  from  criminal  en- 
forcement and/or  private  treble  damage  suits. 

C.  NON-HORIZONTAL  INTEGRATION 

All  else  equal,  non-horizontal  integration,  which  by  definition,  means  integration 
among  non-competitors,  raises  fewer  antitrust  concerns  than  integration  among 
competitors.  Because  those  integrating  are  not  competitors,  there  is  less  likelihood 
that  the  integration  will  increase  market  power.  Non-horizontal  integration,  how- 
ever, is  not  antitrust  risk-free  primarily  because  it  can  foreclose  markets  to  competi- 
tors. In  addition,  the  non-horizontal  integration  discussed  here,  among  hospitals  and 
physicians,  usually  results  in  horizontal  integration  as  well,  and  thus  many  of  the 
principles  discussed  before  may  apply. 

1.  Physician-Hospital  Integration 

A  major  tenet  of  managed  competition  is  that  hospitals  and  physicians  will  inte- 
grate their  delivery  of  services.  This  could  occur  in  several  ways,  including:  (1)  hos- 
pital employment  of  physicians;  (2)  formation  of  physician-hospital  organizations 
("PHOs");  (3)  use  of  management-service  organizations  ("MSOs");  or  (4)  formation  of 
foundations  or  similar  types  of  organizations. 

Typically  the  employment  of  physicians  by  hospitals  raises  few  antitrust  concerns. 
One  potential  problem,  in  quite  limited  circumstances,  is  substantial  foreclosure. 
This  could  occur,  for  example,  if  a  hospital  employed  such  a  large  percentage  of  "big 
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admitters"  that  other  hospitals  were  foreclosed  from  a  substantial  percentage  of  po- 
tential patients.  Similarly,  a  hospital  might  employ  such  a  large  percentage  of  phy- 
sicians in  a  given  specialty  that  other  hospitals  were  unable  to  offer  the  types  of 
hospital  services  complementary  to  that  specialty.  Because,  however,  hospitals  often 
are  not  able  to  recruit  physicians  easily,  these  effects  seem  unlikely. 

Integration  between  hospitals  and  groups  of  physicians,  such  as  the  hospitals' 
medical  staffs  through  a  PHO,  require  both  horizontal  integration  (that  is,  integra- 
tion among  members  of  the  medical  staff)  and  non-horizontal  integration  (between 
the  hospital  and  medical  staff).  Thus,  the  principles  relating  to  horizontal  integra- 
tion discussed  above  apply.  Perhaps  most  important  are  whether  the  physician  com- 
ponent of  the  integrated  entity  will  be  able  to  exercise  market  power  and  whether 
the  reimbursement  methodology  of  the  physicians  constitutes  a  horizontal  price-fix- 
ing agreement. 

It  seems  doubtful  that  the  hospital's  integration  with  its  medical  staff  (the  non- 
horizontal  aspect  of  the  integration)  raises  significant  antitrust  problems.  This  is  es- 
pecially true  if  the  participating  physicians  remain  fi-ee  to  participate  in  other  net- 
works, including  those  sponsored  by  other  hospitals.  A  problem  could  arise  if  the 
physician  component  included  a  large  percentage  of  competitors  in  the  area  and 
physician  members  were  prevented  from  participating  in  other  networks  and  plans. 

2.  Integration  Between  Non-Fully  Integrated  AHPs  and  Providers 

AHPs  that  do  not  integrate  providers  into  a  single  entity  will  contract  with  pro- 
viders or  provider  groups  to  render  necessary  health-care  services.  This  type  of  rela- 
tionship, in  two  types  of  limited  circumstances,  can  result  in  a  foreclosure  problem. 
First,  if  AHPs  contract  selectively  for  limited  panels,  rather  than  with  "all  willing 
providers,"  some  providers  will  be  excluded  from  the  plan  and,  if  no  alternatives 
exist,  foreclosed  from  the  market.  For  this  to  occur,  however,  the  AHP  must  have 
substantial  market  power.  Moreover,  that  some  providers  might  be  foreclosed  fi-om 
the  market  does  not  necessarily  mean  that  competition  will  be  unreasonably  re- 
strained. Sufficient  competitors  may  remain  for  the  market  to  be  competitive.  Con- 
tracting selectively  may  permit  the  AHP  to  obtain  better  prices  or  other  terms  and 
conditions  of  sale  because  the  patient  volume  of  the  selected  providers  is  increased. 
Selective  contracting,  indeed  even  exclusive  contracting,  is  tested  under  antitrust's 
rule  of  reason  and  rarely  should  generate  antitrust  concern. 

Second,  if  providers  or  provider  groups  contract  exclusively  with  a  single  AHP  and 
refuse  to  contract  with  competing  AHPs,  then  the  latter  may  find  it  difficult  to  find 
the  necessary  providers  for  them  to  compete  effectively.  For  this  to  be  a  potential 
problem,  however,  the  provider  group  entering  into  the  exclusive  arrangement 
would  have  to  include  a  substantial  percentage  of  the  competing  providers  in  the 
area.  Otherwise,  competing  AHPs  could  simply  contract  with  providers  not  part  of 
the  exclusive  arrangement.  This  type  of  exclusive  arrangement  also  is  tested  under 
the  rule  of  reason  and  should  raise  antitrust  concern  only  infrequently. 

D.  CONCLUSION 

In  sum,  the  antitrust  laws  should  not  deter  formation  of  integrated  delivery  sys- 
tems. Antitrust's  rule  of  reason  appears  sufficiently  flexible  to  permit  arrange- 
ments— even  those  that  superficially  resemble  restraints  on  competition — that  pro- 
mote managed-competition  or  other  arrangements  that  promote  efficiency.  It  does 
appear,  however,  that  enforcement  agencies  and  courts  may  have  to  adjust  their 
thinking  to  the  new  economic  environment  resulting  fi'om  implementation  of  man- 
aged competition.  And  it  would  be  helpful  to  develop  guidelines  on  how  to  analyze 
these  arrangements  and,  perhaps  for  an  introductory  period  of  time,  to  develop  a 
voluntary,  inexpensive  and  timely  agency  review  process.  If  the  guidelines  and/or 
agency  review  process  were  followed,  then  parties  should  be  protected  fi'om — crimi- 
nal enforcement  and/or  private  treble  damage  suits. 
Attachments. 
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NIALTM  CASII 


Mo«nT«i«  Aa  raAKUM  nwni  fwkmasu  o»  iLAaoa*' 


The  $900  billion  industry  is  now  yielding  to  pnce  pressures 


WW  effect"  With  Hillar>-  Rodham 
Chnton  s  health-care  task  force  floaung 
a  new  tnal  balloon  ever.-  week,  an  amaz- 
ing thmg  IS  happening  to  rising  medical 
costs:  Thev  re  slowing  down.   Dramati- 


cally  For  Bopp.  chief  financial  officer  at   i  of  below  tt'S.   from   a  peak   of  9.6% 


New  Jersey-based  medical  supply  com 
pany  C  R  Bard  Inc..  that  means  his 
company  s  normally  double-digit  sales 
growah  will  also  decline    Dramatically 

Hillary  might  well  take  the  credit,  but 
its  not  just  Washington  s  orchestrated 
attacks  on  drug  companies,  insurers, 
and  doctors  that  has  the  health-care  in- 
dustry running  for  cov-  | 

er.  Credit  also  goes  to 
the  cost-cutting  efforts 
of  such  top  employers 
as  Xerox  Corp.  Toss  in 
the  salutary  effects  of 
disinflationary  forces 
on  a  weak  economy, 
and  you  ve  got  a  raft  of 
emerging  signals  that 
the  rate  at  which  medi- 
cal costs  nse  is  easmg. 
If  the  oecline  persists,  it 
would  be  just  the  right 
medicine  for  a  nation 
that  spenas  U'''  of  its 
gross  naoonal  product 
on  health  care 

The  most   recent  evi- 


1990   Fees  for  doctors  and  other  health- 
I  care  professionals,  in  particular,  grew  at 

an  annual  rate  of  i.'J^c  in  the  first  three 
1  months  of  the  year.  That's  the  slowest 
j  growth  rate  since  the  early  1970s. 
I  Many  in  the  health-care  world  say 
I  market  forces  finally  are  moving  the 
I  $900  billion  industry  to  acuon.  A  few 


SURPRISE!  HEALTH  CARE'S  FEVER 
MAY  HAVE  FINALLY  BROKEN 


illiam  C.  Bopp.   like  many  of  |  dence  came  in  the  March  consumer  pnce 


his  peers,  calls  it  "the  Clinton   i  index,  which  showed  a  nse  in   medical 

costs  of  just  0.y7f — the  lowest  monthly 
uptick  in  nine  years.  The  March  num- 
bers are  part  of  an  accelerating  trend  in 
recent  years,  in  which  health-care  cost 
increases  have  slowed  to  an  annual  rale 


;<•  •^r- 


Mariutfimm  mmdrmagdistigt  e 


ftiut>uhati%' 


■MffPffM^osJl  insurers  are  £8i<xBg  to  ccotroi  cOEts.  BicK^ 
IkttUiiM  IKS  se  beefing  op  Kts^ttts  of  aae&cal  proviia^  Othen 
are  earring  oat  oidiet  tb^  miy«M  viie  i^oiUL  - 
■fff^MMMffnimi  Egn'n'unV.i'tiiiifJKlurere are  oatiig costs 
ly^USiUUMiiiliil  and  shifting  lb  ifistribut  on.  They're  targetmg 
jnterDztiaDal  markets  and  procnoting  cost-c&cieDcy.  .  -       '..j,' 

■■■■■■■■■■HBBHHV  Stung  by  attacks  on  thor  high  prices,  dnigmak- 
liliMBH^MMialiMiaB  ers  are  vowing  to  hmit  pnce  hikes  to  barely 
more  than  the  rate  of  inflatxn.  Some  are  sbifnog  into  generic  pnidocts. 

■f*MiMM|l|  With  empty  beds  and  huge  overtiead.  bospitib  are  paring 
UiaMaaHm  inventories,  f ordng  suppberv  to  use  wbolesaiets,  and  jam- 
mg  purchasmg  groups  to  oegDCiate  discounts. 


years  ago.  providers  had  little  uicentive 
to  control  costs — employers  just  paid  the 
tab.  with  few  questions  asked.  But  the 
advent  of  purchasmg  groups  for  hospi- 
tals that  negotiate  discounts,  cut-rate 
drug  resellers,  and  medical-network 
managers  who  scruonize  doctors  are  re- 
shaping the  industry  (page  104).  Now. 
"the  government  proposal  is  a  side- 
show," says  Jean-Pierre  Gamier.  North 
Amencan  president  of  SmithKline  Bee- 
cham  PLC.  'The  trends  of  managed  care 
in  the  market  are  far  more  powerful." 
THl  MlAT  IS  ON.  Recent  surveys  show 
that  managed  care — in  which  roughly 
half  of  all  pnvate-seclor  workers  partici- 
pate— IS  indeed  having  a  dramaoc  effect 
on  costs.  Consultants  A  Foster  &  Hig- 
gins  Co .  for  one,  found  that  health 
benefits  per  capita  cost  Corporate  Amer- 
ica an  average  of  $3,968  in  1992.  That's  a 
10%  increase  over  1991.  but  the  lowest 
year-to-year  hike  in  five  years.  Increases 
for  traditional  fee-for-ser\nce  coverage 
were  higher,  at  14.2%.  But  costs  for 
workers  enrolled  in  managed-health 
plans  rose  just  8.8'"" 

The  health-care  business  can't  help 
but  feel  the  heat  Just  ask  Syntcx  Corp. 
On  Apr.  12.  it  joined  other  pharmaceuu- 
cal  makers  in  agreeing  to  hold  future 
pnce  hikes  to  barely  above  inflation.  For 
years.  Syntex  had  taken  increases  of  6% 
to  10%  in  Its  best-selling  products.  Then 
there's  U.  S.  Surgical  Corp.,  which  on 
Apr.  8  saw  the  value  of  its  stock  sink 
33%  after  announcing  that  second-quar- 
ter earnings  would  nose-dive  as  it  shift- 
ed from  direct  sales  to  a  distribution 
system  that  will  cut  into  profit  margins. 
Or  look  at  the  nation's  health  insurers. 
In  the  next  five  years,  fierce  compeotion 
will  reduce  by  one-thuii  the  750-odd  com- 
panies that  offer  medical  insurance,  says 
A.  M.  Best  &  Co.,  an  industry  raung 
agency.  Those  remaining  will  do  busi- 
ness very  differently  cigna  Corp.s 
health-care  arm.  for  instance,  has  turned 
to  top  health-maintenance  organization 
U.  S.  Healthcare  for  new  leadership  to 
rev  up  Its  operauon 

In  fact  the  health- 
care industry  is  now 
getting  the  same  medi- 
cine that  hit  the  airline 
and  automobile  indus- 
tnes:  Those  that  want 
to  survive  had  better 
learn  to  produce  more 
for  less.  Says  Angelo  T. 
Lapriore,  purchasing 
manager  for  Boston's 
Beth  Israel  HospiUl: 
"We're  drawir.g  a  line 
in  the  sand  in  terms  of 
pnce  increases." 

Such  attitudes  are 
becoming  prevalent 
throughout  the  indus- 
try   At  Xerox,  benefits 
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director  Patncia  M    Nazemeiz  is  aeler- 
I  minea   to   keep   the    185   heallh-maint*?- 
[  nance  organizauons  that  serve  her  em- 
I  ployees  in  line.  "We  re  asking  them  to 
jusufy   anything   above   a   57t    cost    in- 
crease." she  says    South  Miami  Health 
System,  a  525-bed  hospital,  is  switching 
to  an  inventory  system  thai  will  keep  no 
more  than  a  24-hour  supply  of  some  non- 
cntical  Items.  CEO  John  Geanes  also  i.i 
combining  the  purchasing  operations  of 
South  .Miami  with  a  125-bed  sister  hospi- 
tal in  Homestead,  Fla.  The  first  vear  s 
cost  savings  from  both  moves;  J600,0(XJ 
The  decline  in  medical  spending  could 
jolt   smaller,    fast-growing   companies 
that  make  medical  equipment  On  top  of 
pricing    pressures,    the    Administration 
may  dissuade  hospitals  from  invesung  in 


new  technology  For  years,  companies 
,  such  as  U.  S  Surgical  and  Cordis  Corp. 
'  have  prospered  by  bnnging  ever-new 
!  products  to  market  "We  built  our  com- 
I  pany  on  new  technology,  and  unol  this 
I  gets  straightened  out.  were  going  to 
j  have  lean  times,"  says  Surgical  Chair- 
I  man  Leon  C.  Hirsch. 
!  But  the  new  competitive  pressures 
I  could  be  a  boon  to  some  industries.  Hu- 
I  mana  Inc..  a  big  health-plan  operator,  is 
1  expecting  to  expand  rapidly,  says  Chair- 
1  man  Eiavid  A.  Jones.  In  March,  he  dou- 
I  bled  his  suke  m  Humana — an  invest- 
I  ment  worth  some  $20  million. 

The    changing    marketplace    has    not 

gone  unnoticed  ui  Washington.  An  Ad- 
I  ministration  official  says  the  recent 
!  slownng   of   medical    inflation   suggests 


j  "the  reform  effort  is  going  m  the  right 
du-ecnon  '  in  embracing  the  idea  of  man- 
aged compeotjon.  "These  figures  show 
that  insurers  and  providers  respond  to 
pnce  pressures."  the  official  adds. 

But  will  Washington  soften  its  plan  to 
accommodate  price  pressures  that  go 
down  as  well  as  up?  Don't  bet  on  it.  The 
Administration  official  acknowledges 
that  no  one  on  the  health-care  task  force 
had  called  for  a  briefing  on  the  CPI  re- 
port. Clinton  was  elected,  in  part,  by 
preying  on  fears  of  ever-nsing  health- 
care costs.  Those  costs  may  be  ebbing, 
but  political  imperatives  can  often  be 
more  important  than  economic  ones. 

By  Tim  Smart  wiUt  Chns  Roush  m  Sew 
Haven.  Gail  DeGeorge  xn  Miami,  and 
bureau  reports 


SOMETHIIiG  FOR  EVERYONE— EXCEPT  THOSE  WHO  FOOT  THE  BILL 


ack  in  1910,  .Montgomen  Ward 
&  Co.  offered  its  workers  one  nf 
the  first  group  health-insurance 
policies — and  helped  launch  a  revolu- 
tion Employer-provided  insurance  now 
dominates  Amencan  medicine  Compa- 
nies pay  more  than  $200  billion  a  year 
to  buy  care  for  150  million  workers  and 
their  dependents,  or  60%  of  the  popula- 
tion The  system  worked  just  fine  unul 
medical  costs  exploded  in  the  1980s, 
forcing  employers  to  tweak  and  tnm 
benefits  in  a  desperate  attempt  to  cut 
their  payouts. 

The  Cluiton  Administration  s  health- 
reform  package  is  supposed  to  rein  in 
those  costs — but  the  solution  mav  also 
cost  business  virtually  all  of  its  current 
role  in  health  care.  Under  the  bluepnnt 
sketched  by  top  White  House  health 
aides  on  .^pr  9.  employers 
would  have  just  one  job: 
pa>^ng  the  bill. 
CASHMiMr*.  Unlike  today, 
employers  would  have  lit- 
tle say  about  the  benefits 
they  fund.  Health  plans 
would  meet  federal  guide- 
Imes  .And  benefits  would 
not  depend  on  having  a 
job  Instead,  consumers 
would  sign  up  at  local 
health  alliances."  large 
purchasing  groups  set  up 
by  stales  to  negotiate  cov- 
erage with  networks  of 
providers  The  new  system 
could  largely  turn  busi- 
nesses into  a  "pumping 
stauon  for  money."  says 
Pnncelon  University  econ- 
omist 1,  we  E.  Remhardt. 
Is  this  progress.'  It  de- 


pends on  who  you  ask.  Clinton  s  re 
form  team  calls  its  plan  "health  securi- 
ty." ensunne  that  all  Americans  have 
consistent  coverage.  And  the  proposals 
are  just  fine  with  some  big  compa- 
nies— especially  those  with  older, 
unionized  work  forces — that  are  eager 
to  dump  burdensome  health  plans. 
"We  re  fairly  sure  that  we'd  benefit 
from  putting  our  people  into  the  alli- 
ances, says  Walter  B.  Maher.  Chrys 
ler  Corp  s  du-eclor  of  federal  relations. 
But  some  big  employers  say  that 
they  re  already  reining  in  costs  and  can 
do  that  better  than  the  government 
And.  they  say.  they  don't  want  their 
employees  forced  mlo  "alliances  "  that 
haven  t  yet  been  tested.  "It  sounds  like 
a  lot  of  potentially  damaging  ideas  are 
being  floated.  "  savs  Vance  J.  Ander- 
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son  assistant  general  counsel  of  Al- 
liedSignal  Inc.  "If  there's  one  area  in 
health  care  that  s  working,  it's  the  em- 
ployer-sponsored plans." 

Clintonites  claim  the  changes  will 
make  the  system  fairer.  Their  reform 
model,  called  managed  competition, 
would  uideed  provide  a  boost  for  small 
companies  by  pooling  their  workers 
with  Medicaid  recipients  and  others  in 
a  big  buying  group.  Besides  the  en- 
hanced buying  clout,  the  pools  would 
relieve  small  fry  of  the  admmistraOve 
costs  and  premium  hikes  they  now  face 
if  they  buy  coverage. 

But  some  big  employers — who  al- 
ready have  the  muscle  to  win  dis- 
counts— didn't  expect  the  rules  to  ap- 
ply to  them.  Now,  White  House  aides 
say  the  scheme  may  requu^  all  compa- 
nies to  send  workers  to  al- 
liances. Even  if  some  com- 
panies— probably  those 
with  500  or  more  employ- 
ees— can  opt  out  of  the  al- 
liances, the  Admimstratjon 
would  make  it  so  tough 
that  few  would  do  so. 

Clinton  is  betting  that 
his  pitch  to  consumers — 
secure  coverage  with  lots 
of  choices — can  drown  out 
business  complaints.  "It's 
vintage  Clinton — some- 
thing for  everyone, "  says 
Gordon  WTieeler,  director 
of  federal  affaurs  for  the 
Health  Insurance  Associa- 
Don  of  Amenca.  Everyone, 
perhaps,  except  those  who 
pay  the  bills. 

By  Mike  McNamee  m 
Washington 
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Doctors'  orders: 
Integrate 


Physicians  maneuvering  to  secure  a  key  rule 
in  systems  expected  to  dominate  under  refoim 


By  Ddia  de  Lafuente  Los  Angeles  tmreau  chief 


With  heaJlhcare  reform  looming,  phy- 
sicians in  pnvaie  practices  are  branne 
lor  me  worst  while  those  entrenched 
uT  phv-siaan-dcminated  integrated  deb- 
ven  5V5tems  are  more  optimistic. 

Many  nf  the  physicians  involved  in 
inteprated  systems  are  hoping  for  pro- 
fessional satisfaction,  economic  well- 
beine  and  abundant  opportunities  to 
bnne  hign-quality  medical  care  to  their 
pauenLs 

Analysis  bebeve  integrated  debver\- 
systems — which  offer  acute  care,  phy- 
sicians' services,  insurance  and  other 
medical  support  programs  under  a  par- 
ent organization — will  dominate  the  m 
dustry  after  reform 

Some  healthcare  executives  seeking  to 
g:ain  an  edge  over  their  competitors  ai- 


Attractive  veftide  (or 
H     direcl  contracting  ami 
•     manaflW-care  contracting 
»  •  Abie  to  accept  and  manage 
«     higher  nsk.  thus  achieving 
3     imonjved  Dfotrtability 
-  •  Less  legal  complexity  resulting 
t'.     from  issues  ot 

DhysiciarvhosDital  interaction 
;,  •Completely  aligns 
■■      pnysicians  and  hospitals 

'  Weaknesses 

•  Reoucea  phvsician  autonomy 

•  New  Challenges  ot  managemew 
ana  orgamraiion  aeveioomeni 

•  Mav  De  DCiilicaily  controversial 
among  s;af1 

•  HosDnais  irafliiionaliv  nave  been 
ooor  manaoers  ol 
ourcatieni  services 


ready  are  recognizing  the  need  to  bnng 
more  pnmary-care  physiaans  into  the 
fold  .MultispeoaJty  groups  also  are  re- 
cognizing the  importance  of  beefing  up 
the  nation s  pool  of  pnmar\-care  physi- 
cians, panicuiarly  in  underserved  areas. 

Primiry  c«r»  rvign*.  Medical  groups 
realize  that  pnmaryore  phvsiaans  help 
theu-  organizations  grow  and  will  protect 
their  referral  base  in  the  bkely  event 
healthcare  reform  erodes  the  importance 
of  specialty  care. 

In  recent  months,  executives  of  medi- 
cal groups  ranging  from  the  intemation- 
ally  known  Cleveland  Cbnic  Fouivdation 
to  the  regional  Fnendly  Hills  HealthCare 
Network  in  La  Habra.  Calif,  have  em- 
phasized recruitment  of  pnmary-care 
phvsicians. 
\  unique  agreement  between  the 
,  Oeveiand  CUnic  and  Kaiser  Permanente 
I  of  Ohio  allows  the  health  maintenance  or- 
I  ganization  s  physicians  to  care  for  its 
I  1300.000  enrollees  at  the  cbnic  s  hospital. 


•  Greater  alionrrsfit  t 
hospital  and  phyilcia/[s ' 

•  Easier  to  move  capital 
between  hospital  and  clinic 

•  More  cohesive  unit  in 
lull-risk  payer  contracting 

Weaknesses 

•  More  costly  to  set  up 
ana  more  complex 

•Generallv  need  a  large 
existing  grouo  practice 

•  Mav  oe  ooiiticaiiy  controversial 
among  stati 

•  Potential  culture  clash 


r 


fnendly  Hills,  a  multispecialty  group 
pracuce  of  about  160  phvsicians.  is  en- 
gaged m  "bidding  wars'  with  hospitals. 
HMOs  and  other  phvsiaan  groups  over 
the  new  crop  of  prmary-care  physicians, 
a  spokeswoman  said. 
San  Diego-based  Sharp  HealthCare 
'  System  has  been  buikiing  its  physician 
'  network  since  the  mid- 1980b.  Dunng  that 
time.  Sharp- Rees-Stealy  Medical  Centers 
formed  a  corporation  within  the  Sharp 
system  to  acquire  the  assets  of  the  Rees- 
Stealy  phvsiaan  group,  a  275-physician 
multispecialty  group  founded  in   1923. 
and  Sharp  Commuiuty  Medical  Group,  a 
j  435-multispecialty  group  (See  related 
I  story,  p.  31.) 

'  Earber  this  year.  Sharp  HealthCare 
formalized  an  affiliaDon  agreement  with 
Mission  Park  Medical  Clinic,  an  88-ph_vsi- 
I  cian  pnmary-care  group  practice  in 
V'lsta.  Calif.  Mission  Park  operates  five 
family  practice,  pediatric  and  urgent <are 
cbrucs  in  the  San  Diego  area. 

Physicians  joining  an  mtegrated  sys- 
tem reduce  their  medical  practice  costs 
while  more  effectively  competing  with 
other  integrated  systems  for  prepaid 
managed<are  contracts.  Phvsiaans'  ex- 
I  pansion  plans,  previously  restricted  by  a 
!  bmited  service  area,  gain  ckiut  through  a 
I  system's  expanded  market  reach  and 
i  deep  pockets. 

I      Medical-group  makaovar.  Haminan- 
i  Jones  Medical  Group,  a  70-physician 
I  multispecialty  group  in  Long  Beach, 
Calif..  IS  redesigning  itself  by  branch- 
ing into  pnmary-care  medicine  and  join- 
I  ing  an  mtegrated  system. 
I      Acquired  by  Burbank,  Calif.-based 
!  UruHealth  Amenca  last  year.  Hamman- 
j  Jones  IS  awaiting  a  ruling  by  the  Internal 
,  Revenue  Service  that  will  determine 
whether  it  can  become  a  not-for-profit, 
charitable  foundation   under  Section 
501ICK3)  of  the  federal  lax  code 

UniHealth's  request  for  tax-exempt 
status  for  the  acquisition  of  Hamman- 
Jones  IS  the  second  for  the  health  sys- 
tem. Last  month,  the  IRS  granted  a 
tax-exemption  request  permitting  Uni- 
Health  to  acquu^  78-physician  Facey 
Medical  Group,  a  mukispeaalty  practice 
in  Mission  Hills.  Calif.  (Apnl  12,  p.  16). 

Creation  of  the  foundation  would 
allow  Hamman-Jones  to  rebnquish  all 
assets  of  the  practice  to  UniHealth. 
which  operates  11  not-for-profit  hospi- 
tals as  well  as  two  HMOs.  CareAmenca 
and  PacifiCare 

Touted  bv  e.xperls  as  an  ideal  method 
of  debvenng  medical  services,  integrated 
or  seamless"  systems  combine  medical 
group  practices,  which  offer  pnmary  or 
specialty  care,  with  hospitals,  medical 
cUnics,  offices  and  some  form  of  prepaid 
health  insurance  program 
The  separate  organizations  operate 
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jnrter  the  r-ame  corporate  umoreila. 
wnich  negotiates  pacKaee  rleais  ;Mth 
heaJthcare  purchasers  and  payers  that 
prel'er  to  c-ontract  uiih  a  sintne  enuty 
in-siead  of  muiliple  zrouos. 

Mid  a.--  physicians,  hospitals  and  m- 
<iirers  -eeK  to  establish  well-financed 
p^o^^rter  networks  througn  extensive, 
prepaid  manatred<are  contracts,  a  rapid 
re>truitunn?  and  consolidauon  b>  uccur- 
nne  across  me  countr\' 

Preparing  tor  reform.  Some  experts 
beueve  inieeraied  systems  will  help  hos- 
pitals and  physicians  Ji  the  systems  stay 
a  .-lep  ahead  of  the  vast  changes  ex- 
pected to  emerge  from  healthcare  re- 
form. Physician  groups  that  reject  the 
idea  of  jitegratea  systems  in  favor  of 
fee-for-semce  healthcare  are  lJ\^ne  in 
the  past  ".."•.e  e.xperts  say 

"The  golden  3ge  of  mediane — an  iriea- 
jzeo  idea  of  how  medjcine  could  wnrK — 
r.a.-  pas.'iea.  ■  -aid  Davnd  Ottensmeyer. 
.M.D..  president  and  chief  executive  oiB- 
cer  of  the  Lovelace  .Medical  Founoation 
ji  AlbuQueraue.  X  M..  at  a  recent  meet- 
ing i)f  health  systems,  physicians  and 
physiaan  groups  in  .\spen.  Colo. 

^The  wond  in  which  there  s  an  endless 
^upply  of  resources  from  third-pany 
payers  and  employers  has  changed."  he 
said,  noting,  "physicians  will  need  new 


stalls  and  expertise"  to  survive  in  a  rap- 
idly changing  field. 

However,  some  physicians  have  con- 
demned vertical  mtei^tion  as  a  plot  by 
hospitals  to  stnp  them  of  their  autonomy. 
They  vnew  healthcare  reform  as  the  de- 
cline of  theu-  profession  and  the  start  of 
reduced  mcomes.  increased  pauent  loads 
antl  comorcmises  in  '.he  quaiitv  of  care. 

Calltornia  competition.  The  push  to 
acnieve  integratea  svstems  has  reacnea  a 
*enzied  pace  in  Caiifomia.  wnere  sys- 
tems are  busy  forming  and  expanding 
with  one  goal  in  mind:  competini?  with 
HMO  giant  Kaiser  Permanent*,  which 
operates  in  \2  regions  covering  16  states. 

One  multispecialty  physician  group 
seetang  to  improve  its  compeuuve  eage. 
and  grab  a  piece  of  the  Kaiser  pie.  is  the 
newly  formed  Friendly  Hills  Medical 
Group.   It  was  formed  when  Friendly 


Hills  Healthcare  Network  received  IRS 
approval  to  convert  its  for-profit  mulu- 
speoalty  group  to  a  tax-exempt.  501(cn3) 
foundation. 

Earlier  this  year,  the  IRS  awarded 
the  tax-exempt  status  to  Fnendlv  Hsils 
in  what  is  considerea  an  impor.ant 
breakthrough  for  integrated  delivery- 
systems  I  Feb.  15.  p  -'. 

The  IRS  determined  that  Fnenaly 
HiUs  qualified  as  a  tax-exempt  puoiic 
chanty  because  'he  tounaation  w-iil  be 
operated  lor  tne  benefit  of  the  commu- 
nity, not  for  the  private  oenefit  of  pny- 
siaans. 

Industry  experts  said  it  indicates  the 
IRS  wiU  look  favoraply  on  not-for-profit 
foundations  owTung  integrated  networxs 
if  such  systems  demonstrate  they  benefit 
the  community  by  providmg  cheaper 
CoTitmued  on  p.  JI 


Managed-care 

services 
organization 


Friendly  Hills 
Medical  Group 


Friendly  Hills 

Regional  Medical 

Center 


.•',s.  ^ 


^After.T^e  fooii^iS^JrkiipSi&comUrte'prlnury  and  tBrtlary  care  wttt) 
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Loma  Linda  University  Medical  Center 
(Sole  corporate  member) 


Friendly  Hills  HealthCare  Foundation 
(not-(or-protit) 
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Managed-care  services  organization 
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San  Diego  group  practice  goes  shopping 
for  a  partner,  becomes  target  in  bidding  war 


Paul  Re*b.  M  D  .  a  pnmar>-care  phy- 
sician and  president  of  the  Sharp  Com- 
munity Medicai  Group  in  San  DieRO. 
said  he  saw  the  writing  on  the  wall 
about  five  years  ago 

Dr  Reeb.  then  a  physician  in  pn- 
vate  practice,  recognized  that  health- 
care payers  were  becoming  selective 
aoout  pro\nders.  preferring  to  do  busi- 
ness wnth  physicians  who  were  part  of 
large  group  practices  that  conducted 
their  own  utilization  review- 
That  s  when  Dr  Reeb  decided  to  laiie 
the  plunge  into  managed  care  along  with 
■Hi  other  pnmary-care  physicians  m  the 
San  Dieeo  area,  forming  the  Sharp  Com- 
munitv  .Medical  Group  Originally,  the 
founding  group  operated  under  the  name 
Snarp  IPA.  which  included  physicians 
wno  haa  aomitting  privileges  at  Sharp 
Memorial  Hospital  It  now  has  1:55  pn- 
mary-care physicians  and  about  300  spe- 
cialists wno  provide  care  at  100  sites  in 
San  Diego  County 

"It  was  a  matter  of  recognizing  that 
the  only  thing  permanent  i about  the 
healthcare  delivery  system)  is 
change.  '  Dr  Reeb  said  We  really 
were  forced  to  rethink  our  futures  ' 

Many  of  the  physicians  also  saw  it  as 
a  matter  of  sur\'ival.  with  concerns 
nsing  about  burdensome  paperwork, 
malpractice  insurance,  shnnking  reim- 


Dr  Rerb 


bursemenls  and 
the  loss  of  pa- 
tients to  physi- 
cians who  provide 
prepaid  health- 
care Dr  Reeb 
and  his  physician 
group  went  shop- 
ping for  a  major 
healthcare  sys- 
tem affiliate  in 
1989. 
The  m€<iical  group  became  a  hot  prop- 
erty that  was  sought  by  San  Diego-based 
Sharp  Healthcare  Svstem  and  its  com- 
petitors. Mercv  Hospiul  and  Medical 
Center  in  San  Dieeo  and  Scnpps  Memo- 
na]  Hospitals  ui  La  JoUa.  Calif. 

■'.\ny  time  you  have  a  significant 
group  of  pnmary-care   physicians, 
everybody  wants  to  get  their  hands  on 
them.      Dr     Reeb  said     "Hospitals 
health  maintenance  organizations  and 
other  medical  groups  want  to  sign 
them  and  gobble  them   We  could  have 
negotiated  with  whomever  we  chose  ' 
Vanous  offers  and   counteroffers 
were  extended  to  the  medical  group, 
but  the  decision  was  clear,  said   Dr 
Reeb.  although  he  didn  t  reveal  why 
the  other  offers  failed  to  meet  the 
group  s  expectations. 
"Because  we  had  a  keen  sense  of  the 


amount  of  business  we  could  give  la 
healthcare  systemi.  we  sought  a  rela- 
tionship that  gave  us  a  sense  of  having 
equal  footing  wnth  the  administration." 
he  said  "We  chose  our  partner  care- 
fully because  we  don  t  want  a  divorce 
I  in  the  future  I  " 

In  the  end.  Sharp  beat  out  the  other 
bidders  largely  because  of  its  "broad 
geographic  reach,  economic  clout  in 
negotiating  pacKage  healthcare  deais 
and  collaborative  team  approach."  Dr 
Reeb  said  .\n  important  aspect  of  the 
deal  was  that  Sharp  gave  the  medicai 
group  much-desired  autonomy  "Sharp 
never  sought  to  buy  us  outngnt."  Dr 
Reeb  said  The  practice  sipmed  a  loose 
affiliation  agreement  in  which  medical 
group  practice  members  agree  to  pro- 
vide care  for  patients  from  Sharp 
Healthcare 

Stephen  Salisbury  senior  vice  presi- 
dent of  networK  development  lor  the 
Sharp  system,  said  physicians  have  two 
choices.  Thev  can  participate  in  the  fu- 
ture or  continue  prarticmg  in  a  health- 
care svstem  of  the  past 

Since  the  mid-19«0s.  Sharp  has  asked 
physicians  to  join  it  m  developing  an 
integrated  system,  which  it  has  created 
by  adding  vanous  medical  groups,  in- 
cluding Mission  Park  Medical  Group, 
acquired  last  year 

"The  (health)  systems  future  also  de- 
pends on  the  relationships  we  forge 
with  physicians.  Mr  Sali3bur\'  said. 
— DelUt  de  LatuenU  ■ 


care  to  a  large  number  of  people.  It's  also 
a  signal  that  the  IRS  has  recognized  the 
value  of  combining  pnmarv-care  physi- 
cians with  an  academic  institution  as  an 
etfectne  mode  of  healthcare  debvery 

Under  Friendly  Hills'  foundation 
mooei  of  integrated  healthcare,  the  160- 
pnysiaan  muitispeaalty  group  will  sell  its 
nospitai  ana  other  assets  for  tI25  million 
to  the  not-for-profit  foundation  it's  estab- 
lishing with  Loma  Unda  iCaW.)  Univer- 
sitv  Medial  Center. 

The  transaction  will  be  financed 
throuen  an  $80  million  tax-exempt  bond 
issue,  a  r?0  million.  10-year  installment 
note  and  J15  million  from  phvsicians. 

.Wber.  Bamett.  M  D  .  chief  executive 
officer  of  Fnendly  Hills  Network,  said 
tne  saje  will  help  permit  the  phvsician 
partners  to  raise  monev  for  expansion. 
loree  a  closer  reiaiionsnip  with  610-bed 
Loma  Linoa  ana  recruit  new  physicians. 

Fnendiv  Hills  Medical  Group  will  sign 
an  agreement  with  a  new  not-for-profit 
corporation  to  provide  phvsioan  services 
as  an  inaeoenoent  contractor  (See  chart. 
p.  Ji'    That  is    the  medical  group  will 


be  emploved  under  contract  by  the  cor- 
poration Such  a  contract  is  necessary 
because  California  law  prohibits  the  cor- 
porate practice  of  medicine 

Since  It  was  established  in  1968. 
Fnendiv  Hills  Medical  Group  has  be- 
come a  major  provider  in  northern  Or- 
ange County.  Calif.  Its  pnmary-care- 
dnven  system  had  been  designed  to  oper- 
ate effiaently  vvith  a  single  administra- 
tive arm  for  both  its  hospital  and  med- 
ical group.  Some  96*  of  Fnendly  Kills' 
patients  are  covered  by  health  plans  that 
pay  capitated  rales  for  both  hospital  and 
physiaan  care,  .\bout  half  of  its  physi- 
cians are  in  primary  care 

Fnendiv  Hills  provides  care  through 
Its  hospital  and  10  clinics  for  100.000 
enroUees  in  18  prepaid  health  plans. 

.\nother  newly  formed  integrated  svs- 
tem with  designs  on  tapping  Kai-sers  Key 
market  is  the  relationship  forged  bv 
Catholic  Healthcare  West  in  San  Fran- 
cisco ana  Hill  Phvsicians  .Medical  Group 
in  San  Ramon.  Calif.  (Marcn  i2.  p  4i 

To  help  win  new  contracts,  both  orga- 
nizations announced  a  plan  to  .share  m 
owTiersnip  of  PnMed  .Management  Con- 


sulting Services,  a  medical  management 
company,  which  will  manage  a  regional, 
inteeraled  healthcare  svstem  designee  to 
attract  group  purchasers. 

If  the  new  venture  is  successful,  the 
network  expects  to  pose  a  threat  to 
KaLser  which  has  -J. 200  physicians  and 
1  T  million  enroUees  in  its  .S'orthem  Cali- 
fornia HMO 

Richard  Kramer,  president  and  CEO 
of  Cathobc  Healthcare  West,  said  the  al- 
liance IS  part  of  a  strategic  plan  the  sv-s- 
lem  has  Launched  to  expand  its  presence 
in  the  San  Francisco  area 

The  relationship  with  Hill  will  give 
the  system  access  to  the  medical  group  .* 
extensive  network  of  800  pnman-  and 
speciaity-care  physicians  ui  .\iameda  and 
Contra  Costa  counties.  .Mr  Kramer  said 

.Meanwmje.  Foundation  Health  in  Sac- 
ramento the  second-largest  H.MO  in 
.Vortnem  California,  l*  waging  war  on 
Kaiser  with  an  integrated  system. 

Foundation  plans  to  open  three  medi- 
cal clinics  in  Sacramento  that  would 
form  a  network  of  30  pnmarv  <are  phy- 
sicians. (.March  29,  p.  ill.  The  clinics 
will  provide  family  practice,   internal 
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medicine  and  pediatric  care. 

Adding  the  clinics  also  will  put  Foun- 
dation's HMO  head-lo-head  wO)  outpa- 
tient clinics  and  physicians  lied  to  Sutter 
Health  and  Mercy  Healthcare  in  Oakland 
and  Sacramento. 

Foundation  spokesman  Kurt  Davis 
said  rapid  growth  in  the  past  18  months 
has  left  the  HMO  with  shortages  of  pn- 
marv-care  physiaans  in  some  sections  of 
Sacramento.  As  a  result,  salaries  for  pn- 
mary-care  physicians  have  risen  about 
!  o^c.  according  to  information  provided  by 
the  Medical  Group  Management  Associa- 
tion in  Englewood.  Colo. 

Starting  salaries  for  prunary-care  phy- 
sknans  at  Kaiser  vary  by  specialty  but 
can  start  at  $75,000  and  top  $100,000  for 
pnmary-care  specialties  such  as  obstet- 
rics, the  company  said. 

In  contrast.  MGMA  reported  that  in 
1991,  pnmary-care  physicians  in  medi- 
cal group  practices  of  10  or  fewer  phy- 
sicians, earned  an  average  salary  of 
$89,213  and  family  pracuce  pnysicians 
in  grjups  of  51  or  more  earned  an  aver- 
age $105,913  (See  chart,  this  page). 

In  the  past.  Foundation  has  relied 
largely  on  a  network  of  930  pnmary-care 
physicians  and  2,800  speaalisls  m  pnvate 
practice  and  community  hospitals  to  pro- 
vide care  for  its  Sacramento-area  enrol- 
lees  through  vanous  contractual  arrange- 
■  ments.  Foundation  has  180.000  enroUees 
I  in  Sacramento  and  450.000  enroUees  and 
I  12.000  physicians  statewide. 
I      However.  Kaiser,  at  least  for  the  mo- 
ment, appears  undaunted  by  the  growing 
eompeution. 
L.  Jerome  Ash/ord.  a  Kaiser  vice  pres- 
!  klent  and  health  plan  manager,  said  his 
I  companys  group  model,  which  others 
strive  to  emulate,  isn't  threatened  by  the 
emerging  competition.    'It's  definitely 
keener,  but  we  (.Tiow  we  have  more  to 
offer."  he  said. 

Cooperating  with  Kaitm.  Unlike  plans 
by  Fnendly  Hills.  Hill  Physiaans  and 
Foundation  Health  to  take  on  Kaiser, 
one  large  multispeaalty  group  practice 
has  decided  to  form  a  partnership  with 
the  huge  HMO. 

The  Cleveland  Clinic  Foundation,  a 
multispecialty  group  of  500  physiaans. 
has  signed  an  agreement  wnth  Kaiser 
Permanente  of  Ohio  that  calls  for  the 
HMO  to  steer  its  200.000  enroUees  to 
the  cunic.  In  return,  the  dime  wUl  des- 
ignate a  number  of  its  900  beds  for 
Kaiser  enroUees. 

John  Clough.  .M.D..  Cleveland  CUnic's 
health  a&urs  chairman,  said  Kai^r  phy- 
sicians have  gained  admitting  pnvUeges 
at  the  cbnic  so  they  can  pertorm  sur- 
genes  and  treat  patients  there.  The  clinic 
began  treating  Kaiser  pauenls  earuer 
this  year  .-Ulhough  a  iejrai  challenge  Dy 
Cleveland-based  MetroHealth  System 
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sull  remains,  a  full  transition  of  patients 
may  come  at  the  dime  by  Jan,  1,  19ft4. 
MetroHealth  is  seeking  to  prevent  Kai- 
ser irom  sending  patients  to  Cleveland 
Climc  before  its  contract  expires  m  1995, 
Dunng  the  1980s,  physicians  at  the 
clinic  chose  to  stay  out  of  the  man- 
aged-care business.   But  a  newly  revi- 
talized managed-care  and  payer  relations 
department  has  been  signmg  up  big- 
name  national  and  regional  health  insur- 
j  ers  that  want  the  internationally  known 
,  hospital  to  handle  complex  medical  proo- 
lems  for  theu*  enroUees. 

For  instance,  on  March  1,  .Atlanta- 
based  Delta  Air  Lines  formalized  an 
agreement  naming  the  dime  one  of  six 
medical  centers  nationally  that  wUl  serve 
as  a  cartiiac  speaaity  provider  for  its  em- 
pkiyees  and  theu-  dependents, 

Cleveland  CUmc  executives  said  the 
goal  of  such  efforts  is  to  build  a  steady 
stream  of  paying  patients. 

Despite  Its  past  lentativeness  concern- 
ing jumping  on  the  managed-care  band- 
wagon, the  institutions  attitude  has 
I  changed.  Dr,  Clough  said. 
!  "Our  doctors  have  rei-ized  the  need 
to  do  this."  he  said.  "We've  realized 
that  the  marketplace  is  changing  and 
that  we  need  to  participate  in  some- 
thing that  shows  our  strength  as  a  ter- 
tiary-care provider, ' 

Since  1968,  the  Cleveland  Climc  has 
signed  about  50  managedore  contracts, 
including  an  agreement  with  Boston- 
based  John  HancocK  Financial  Semces 
to  ser-e  as  national  healthcare  pro\ider 
for  bone  marrow,  heart,  kidney  and  bver 
transplants. 

With  physiaans  seemingly  in  the  best 
posiuon  to  manage  healthcare  costs,  the 
"managed  competition '  approach  sup- 
ported by  the  Clinton  admirustralion  ac- 


tually may  embrace  the  idea  of  physi- 
cian-dominaled  systems. 

But  It's  not  something  physiaans  have 
been  anxious  to  embrace.  Besides  ques- 
tioning theu-  roles  and  responsibJities  in 
creating  a  new  healthcare  debvery  sys- 
tem, physiaans  have  doubts  about  how 
quaUty  would  be  maintained  under  re- 
form .\nd  the  idea  of  "Medicine  as  a 
business"  inherently  goes  against  a  physi- 
cian s  nature  to  serve  solely  in  the  pro- 
vider role. 

Since  Jan.  1.  large  and  small  medical 
groups  have  announced  plans  to  form 
integrated  systems  in  vanous  Califor- 
nia cities,  including  Sacramento.  San 
Francisco  and  Stanford,  and  a  number 
of  tiny  communities  wnere  medical 
groups  have  climes,  hospitals  or  offices, 

Stanford  (Call/,)  Umversity  .Medical 
Center  is  negotiating  an  afBliation  agree- 
ment wnth  Sequoia  Redwood  .Medical 
Group,  a  group  of  25  pnmary<are  ph\-si- 
cians  m  Redwood  City.  Calif. 

The  proposed  afBliation  would  create  a 
managed-care  network  offering  health- 
care purchasers  a  simplified  referral  pro- 
gram \nth  access  to  both  prunan-care 
physicians  and  Stanford's  multispecialty 
physicians. 

For  Stanford,  it's  the  lirst  time  the 
teaching  hospital  has  sought  an  affilia- 
tion with  a  pnmary-care  group,  ^aid 
Peter  Gregon-.  .M.D..  Stanioros  medi- 
cal duwxor. 

Dr  Gregon-  said  Stanford  wants  to 
expand  it  -  aemces  because  its  specialty 
physicians  realize  the  importance  pn- 
marv  care  wiU  play  in  creating  an  eco- 
nomical delivers  system. 

While  most  medical  groups  acknow- 
ledged the  important  role  managed  care 
already  is  pia>-ing.  aU  preoicteo  that  com- 
ing reforms  will  make  it  more  dominant.   ■ 
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Responses  of  Mr.  Proger  to  Questions  Submitted  by  Senator  Rockefeller 


Question  1) .  Health  related  antitrust  litigation  didn't  exist  as 
a  field  twenty  years  ago.  Everyone  says  there  has  been  a 
litigation  explosion.  Please  define  the  size  of  the  explosion. 
What  proportion  of  medical  providers  (hospitals,  nurses  and 
doctors)  are  at  risk? 

Response : 

One  needs  to  distinguish  between  the  actual  number  of  cases  of 
antitrust  litigation  versus  the  "risk"  of  antitrust  litigation.  As 
discussed  below,  for  a  variety  of  reasons  the  aintitrust  laws 
generally  were  not  applied  to  the  health  care  industry  until  1975. 
Given  the  size  of  the  health  care  industry  and  the  fact  that 
economic  forces  as  well  as  the  perception  of  forthcoming  health 
care  reform  are  compelling  a  restructuring  of  the  industry,  it  is 
not  surprising  that  since  1975  there  have  been  a  number  of 
antitrust  actions  filed  in  the  industry.  Thus,  the  risk  of 
antitrust  litigation  is  probably  greater  than  in  other  more  stable 
domestic  industries.  The  key,  however,  is  that  the  risk  is  not 
inherent  to  the  nature  of  the  health  care  industry  and,  as 
discussed  below,  may  be  managed. 

Federal  antitrust  litigation  is  of  two  forms.  One  form  is 
federal  government  enforcement.  The  Department  of  Justice  may 
bring  criminal  or  civil  actions  in  an  United  States  District  Court. 
In  recent  years  there  has  been  only  one  criminal  action,  the  so- 
called  Tucson  dentists  case.  The  Department  also  may  bring  civil 
actions  in  federal  court  to  obtain  injunctive  relief  prohibiting 
the  challenged  conduct.  The  Federal  Trade  Commission  also'  may 
bring  civil,  but  not  criminal,  actions  in  federal  court  and/or 
before  an  Administrative  Law  Judge.  These  actions  likewise  are  for 
injunctive  relief  or  "cease-and-desist"  orders. 

A  second  form  is  private  litigation.  Congress  in  passing  the 
Clayton  Act  in  1914  recognized  that  enforcement  by  a  private  party 
could  be  an  effective  tool  to  prevent  or  halt  anticompetitive 
conduct.  A  private  party  may  obtain  treble  damages,  injunctive 
relief  and  reasonadale  attorney  fees  plus  costs.  But  to  be  a 
private  treble  damage  plaintiff,  a  party  must  meet  certain 
thresholds.  That  party  must  have  been  injured  in  its  trade  or 
business  by  reason  of  a  violation  of  federal  antitrust  laws.  And 
that  injury  must  be  "antitrust  injury,"  in  other  words  a  type  of 
injury  from  which  the  antitrust  law  seek  to  protect  you.  Thus,  for 
exaunple,  a  private  party  could  not  challenge  a  merger  or  joint 
venture  because  that  party  will  be  injured  from  the  increased 
competition  of  that  merger  or  joint  venture.  The  antitrust  laws  do 
not  protect  a  party  from  increased  competition. 

Private  antitrust  actions  in  the  health  care  arena  generally 
have  been  of  only  a  few  varieties.  First,  there  have  been  actions 
by  a  provider  excluded  from  a  medical  staff  of  a  hospital  or  from 
a  provider  panel  of  a  health  plan.  However,  these  actions  are 
diminishing  for  two  reasons.  One,  the  Health  Care  Quality 
Improvements  Act  of  1986  grants  a  qualified  immunity  to  physicians 
involved  in  "good  faith"  peer  review.  Two,  these  actions  are  the 
■dealer  termination"  cases  of  health  care  antitrust.   That  is,  a 


'  The  Department  of  Justice  and  Federal  Trade  Commission 
have  a  "treaty"  under  which  matters  are  divided  between  the  two 
agencies.   Accordingly,  a  party  generally  will  not  be 
investigated  or  sued  by  both  agencies  on  the  same  conduct. 
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medical  staff  or  health  plan  should  always  win  these  cases  unless 
they  allow  themselves  to  become  an  instrvunent  of  anticon5)etitive 
conduct  by  one  group  of  providers  against  another  provider  or  class 
of  providers  (e.g.  podiatrists,  midwives,  osteopaths) .  Indeed, 
only  a  handful  of  plaintiffs  have  won  such  cases.  Second,  there 
have  been  a  few  actions  by  downstream  providers  (e.g.  DME 
coit^anies)  against  vertical  integration  by  a  hospital.  While  there 
have  been  three  or  four  actions  of  this  type,  including  the  well- 
pxiblicized  Venice  Hospital  case,  they  constitute  only  a  few  actions 
eind  in  most  cases  the  hospitals  have  prevailed.  Third,  actions  by 
one  hospital  against  another  hospital  for  predatory  conduct  (e.g. 
requiring  a  medical  staff  to  admit  a  majority  of  patients  to  that 
hospital  or  requiring  a  health  plan  to  contract  with  all  of  a 
multi- hospital  system's  hospitals).  Again  there  only  have  been  a 
few  of  these  cases.  And  fin.ally,  fourth,  there  can  be  actions 
against  mergers  or  joint  ventures.  There  is  only  one  reported  case 
of  an  action  in  this  category.  Given  the  requirement  of  antitrust 
injury,  discussed  above,  there  are  not  likely  to  be  many  more  of 
these. 

It  should  be  recognized  that  antitrust  law  is  not  the  only 
legal  theory  upon  which  such  actions  may  be  based.  Accordingly, 
these  types  of  cases  existed  before  the  modem  application  of 
antitrust  law  to  the  health  care  industry  in  1975  and  still  will 
exist  even  if  there  were  no  antitrust  laws.  For  exan^le, 
physicicms  have  challenged  medical  staff  denials,  restrictions  and 
expulsions  under  various  theories  of  due  process  euad  contract  law. 
Similarly,  disadvantaged  competitors  have  brought  actions  under 
theories  of  common  law  tort  or  unfair  competition. 

As  noted  above,  the  risk  of  antitrust  litigation  may  be 
greater  in  the  health  care  industry  than  any  other  United  States 
industry.  But  what  risk  there  is  based  on  thw  dynamic  changes 
ongoing  in  health  care  and  the  specific  conduct  by  health  care 
providers,  not  on  any  characteristic  unique  to  the  health  care 
industry  or  health  care  providers.  Particular  types  of  behavior 
are  unlawful  regardless  of  the  industry  in  which  they  take  place. 
Accordingly,  those  most  likely  at  risk  are  those  in  the  health  care 
industry  who  try  to  restrict  consumer  choice  by  unlawfully 
restricting  or  eliminating  competition.  Generally  this  would  apply 
to  those  providers  that  are  independent  and  competing.  Providers 
who  are  employees,  as  a  practical  matter,  are  at  little  risk. 
Nurses  and  employed  physicians,  such  as  those  employed  by  Kaiser  or 
by  a  health  plan,  generally  have  little  individual  antitrust  risk 
because  they  lack  the  economic  incentives  that  cause  others  to 
enter  into  agreements  or  arrangements  that  restrict  competition. 

Question  lA)   Is  the  risk  of  litigation  increasing,  and  for  which 
providers  (hospital,  nurses,  doctors)? 

Response:   I  balieve  that  the  risk  is  the  same  or  even  decreasing. 

The  risk  may  be  decreasing  for  several  independent  reasons. 
First,  and  foremost,  federal  district  courts  since  1975  have  become 
more  familiar  and  comfortable  with  applying  antitrust  law  to  the 
health  care  industry.  As  a  consequence,  courts  today  are  more 
likely  to  dismiss  a  frivolous  health  care  antitrust  claim  then  they 
were  ten  years  ago.  Plaintiffs,  and  plaintiff  lawyers  in 
particular,  tend  to  adjust  and  avoid  theories  that  are  not  likely 
to  succeed.  An  example  of  this  phenomenon  is  my  sense  that  there 
has  been  a  relative  decline  in  the  number  of  antitrust  actions 
brought  by  physicians  or  other  provide""  denied  medical  staff 
privileges . 

Second,  legal  counsel  for  hospitals,  physicians  and  other 
providers  (and  the  providers  themselves)  have  adjusted  to  the  fact 
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that  the  antitrust  laws  apply  to  the  health  care  industry  and  are 
more  able  to  recognize  antitrust  issues  and  to  counsel  health  care 
providers  how  to  act  without  raising  antitrust  concerns.  For 
example,  previously  hospitals  that  had  antitrust  medical  staff 
problems  often  delegated  medical  staff  decisions  solely  to  the 
medical  staff.  Regretfully,  sometimes  that  delegation  was  used  by 
some  providers  to  eliminate  competition  by  other  providers.  Today 
hospital  counsel  advise  their  clients  to  ensure  that  the  medical 
staff  credentialing  process  is  free  of  anticonpetitive  actions.  As 
a  consequence,  overall  the  process  has  improved  and  hospitals  that 
follow  a  few  simple  precautions  have  little  or  no  antitrust  risk. 

Question  2)  .  The  Justice  Department  has  recently  published  new 
guidelines  to  hospitals  regarding  joint  ventures  and  mergers.  Will 
the  dissemination  of  this  information  impact  the  growth  in 
litigation?  Will  it  help  the  hospitals  do  what  they  need  to  do 
lawfully? 

Response:  The  Department  of  Justice  (the  "Department")  and  Federal 
Trade  Commission  (the  "Commission")  jointly  issued  new  Merger 
Guidelines  on  April  2,  1992.  The  first  Merger  Guidelines  were 
promulgated  solely  by  the  Department  of  Justice  in  1968.  The 
Department  replaced  the  1968  Merger  Guidelines  in  1982  and  revised 
slightly  those  Guidelines  in  1984.  The  1992  Merger  Guidelines  were 
issued  jointly  with  the  Federal  Trade  Commission. 

The  Merger  Guidelines  set  forth  the  analytical  discipline  that 
the  Department  and  Commission  follow  when  reviewing  mergers  and 
joint  ventures  under  the  federal  antitrust  laws.  The  Guidelines 
first  look  to  the  structure  of  a  market  --  product  and  geographic 
--  to  determine  the  concentration  of  that  market.  As  a  general 
rule,  the  fewer  the  firms  in  a  market  the  greater  the  concern  that 
the  firms  in  the  market  will  not  behave  competitively.  If  after 
the  merger  or  joint  venture  there  still  are  enough  competitors  that 
no  one  competitor  could  individually  raise  prices  or  restrict 
output  (i.e.  exercise  market  power)  or  the  remaining  con^etitors 
are  too  numerous  for  them  to  collude,  then  the  analysis  ends  and 
the  transaction  is  presumed  lawful.  If,  on  the  other  hand,  after 
the  proposed  transaction  concentration  (and  the  increase  in 
concentration)  is  high,  then  the  analysis  proceeds  to  analyze  the 
competitive  effects  of  the  proposed  transaction. 

Thus,  while  the  Merger  Guideline's  analytical  discipline  is 
the  same  in  each  transaction,  the  analysis  is  fact  specific  to  each 
transaction.  As  a  consequence,  mergers  that  superficially  appear 
similar  often  end  up  with  different  antitrust  enforcement 
consequences.  This  apparent  "inconsistency"  troubles  the  industry 
and  causes  health  care  executives  to  express  concern  aiout  making 
business  decisions  in  an  unpredictable  legal  environment.  In  fact, 
this  lack  of  "predictability"  is  real,  yet  overstated.  Health  care 
executives  are  in  no  better  or  worse  position  than  executives  in 
other  industries.  Any  legal  standard  based  on  the  "effect  on 
competition"  inherently  is  less  predictable  than  a  bright  line 
absolute  standard.  On  the  other  hand,  the  flexibility  of  this 
legal  standard  benefits  the  industry  and  consumers  by  ensuring  that 
lawful  agreements  are  not  prohibited  by  an  inflexible,  bright -line 
standard.  Like  the  rest  of  United  States  industry,  health  care 
executives  with  competent  legal  advisors  familiar  with  the  Merger 
Guidelines  and  their  application  to  various  situations  should  be 
well  able  to  know  what  is  lawful  and  what  is  not. 

The  Merger  Guidelines,  in  and  of  themselves,  will  not  impact 
litigation  regarding  mergers  and  joint  ventures.  As  noted  in  my 
response  to  Question  1,  antitrust  litigation  is  more  likely  to  be 
private  actions,  rather  than  government  actions.  Due  to  standing 
requirements,  private  actions  against  mergers  and  joint  ventures 
are   far   less   frequent   fewer   than  private  actions   against 
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exclusionary  conduct  actions  (e.g.  expulsion  from  medical  staff  or 
BK>  network).  Tlius,  private  actions  are  not  a  major  concern  here. 

However,  as  suggested  in  my  prepared  testimony,  government  and 
private  actions  could  be  minimized  by  specific  antitrust  guidelines 
for  health  care  mergers  and  joint  ventures  and/ or  a  voluntary 
process  for  agency  (Department  of  Justice  or  Conmission)  review. 
Guidelines  jointly  issued  by  the  Department  of  Justice  and  the 
Ccamission  on  health  care  mergers  and  joint  ventures  would  reduce 
further  the  uncertainty  of  such  transactions.  More  significantly, 
an  agency  review  process  (perhaps  under  those  guidelines)  that 
resulted  in  the  parties  being  protected  from  criminal  enforcement 
and  private  treble  damage  actions  vrould  be  helpful.  The  review 
should  be  voluntary,  timely  and  inexpensive.  The  burdens  and  costs 
of  Hart-Scott-Rodino  Pronerger  Notification  should  be  avoided.  The 
parties  should  provide  the  agencies  certain  limited  information  and 
require  the  agency  that  the  reviews  the  transaction  to  respond 
within  90  days. 

Finally,  it  should  be  noted  that  the  National  Co<:^)erative 
Production  Amendments  of  1993  (HR  113)  enacted  into  law  on  June  10, 
1993  should  help  health  care  providers  engaged  in  joint  ventures 
for  new  services.  Hie  Act,  which  amended  the  National  Cooperative 
Research  Act  of  1984,  15  U.S.C.  S  4301  et  seq. ,  allonfs  parties  to 
file  with  the  agencies  their  intention  to  joint  venture  a  new 
product  or  service.  Once  filed  the  parties  sure  imnediately 
protected  '^^om  treble  damages.  In  auldi*"'.on,  r:he  transaction  is 
analyzed  under  the  rule  of  reason  staz^  ard  and  not  the  more 
stringent  per  se  standard.  Vlhile  this  .  ".t  is  limited  to  new 
services  and  does  not  eliminate  government  \  iforconent  or  private 
suits  for  actual  damages  and/or  injunctive  relief,  it  will  be 
useful  to  health  care  providers. 

Question  3) .   Nhat  additional  steps  cam  the  F.  Z   euid  DoJ  take  to 
minimize  litigation? 

Response ;  As  stated  in  toy  prior  responses,  the  FIT  and  Department 
of  Justice  to  minimize  litigation  could  do  the  following: 

1.  Continue  their  education  through  advisory  c^inions, 
speeches  and  articles  on  the  auatitrust  issues  in  the 
health  care  industry. 

2.  Publish  joint  guidelines  on  health  care  industry  mergers 
and  joint  ventures. 

3.  Create  a  voluntary  review  process  of  health  care  industry 
mergers  and  joint  ventures.  That  process  should  be 
timely  (within  90  days)  and  not  burdensome. 

In  addition  to  the  above.  Congress  should  consider  irtien 
enacting  health  care  reform  requiring  the  FTC  and  Department  of 
Justice  jointly  to  publish  guidelines  in  a  timely  fashion  on  the 
antitrust  implications  of  in^lementing  health  care  reform. 

Question  4)  .  On  the  eve  of  major  health  reform,  do  you  see  'state 
action'  and  'implied  immunity'  antitrust  exemptions  as  the  engine 
to  slow  if  not  eliminate  most  of  today's  major  antitrust 
litigation? 

Response :  Attached  hereto  as  Exhibit  A  to  this  Response  is  a  copy 
of  the  Discussion  Draft  of  a  White  Paper  dated  May  14,  1993  and 
entitled  'Antitrust  In^lications  of  Health  Care  Reform'  irtiich  was 
prepared  by  members,  including  myself,  of  the  Section  of  Antitrust 
Law  for  the  American  Bar  Association  Working  Group  on  Health  Care 
Reform.  (Please  note  that  the  White  Paper  has  not  been  approved  by 
the  American  Bar  Association.)  This  White  Paper  at  13-16  discusses 
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the  doctrines  of  implied  repeal  and  state  action  and  their 
applicability  to  health  care  reform. 

Question  4A.  Looking  into  your  crystal  ball,  if  accountcible  health 
partnerships  or  community  care  networks  are  created,  what  health- 
related  antitrust  activities  will  providers  be  lialjle  for  under 
antitrust? 

Response :  Attached  hereto  as  Exhibit  A  to  this  Response  is  a  copy 
of  the  Discussion  Draft  of  a  White  Paper  dater"  May  14,  1993  and 
entitled  "Antitrust  Implications  of  Health  Care  "eform"  which  was 
prepared  by  members,  including  myself,  of  the  Seccion  of  Antitrust 
Law  for  the  American  Bar  Association  Working  Group  on  Health  Care 
Reform.  (Please  note  that  the  White  Paper  has  not  been  approved  by 
the  American  Bar  Association.)  This  White  Paper  at  8-13  discusses 
the  application  of  antitrust  law  to  accountable  health  partnerships 
(a/k/a/  community  care  networks) . 

Question  4B.  For  these  remaining  activities,  would  any  be 
appropriate  for  exemption  of  antitrust  law? 

Response:  Without  knowing  the  specifics  of  health  care  reform,  it 
is  premature  to  identify  any  specific  activities  that  should  be 
exempted  from  antitrust  law.  Clearly  to  the  extent  that 
competition  is  an  integral  part  of  health  care  reform,  the 
antitrust  laws  need  to  be  preserved.  Attached  hereto  as  Exhibit  A 
to  this  Response  is  a  copy  of  the  Discussion  Draft  of  a  White  Paper 
dated  May  14,  1993  and  entitled  "Antitrust  Implications  of  Health 
Care  Reform"  which  was  prepared  by  members,  including  myself,  of 
the  Section  of  Antitrust  Law  for  the  American  Bar  Association 
Working  Group  on  Health  Care  Reform  (Please  note  that  the  White 
Paper  has  not  been  approved  by  the  American  Bar  Association.)  The 
White  Paper  after  reviewing  the  likely  antitrust  issues  arising 
from  health  care  reform  concludes  at  14-15  that  an  express  immunity 
is  not  needed.  The  White  Paper  states  that  "...  the  antitrust  laws 
are  a  tool  for  protecting  against  excessive  market  power  and 
collusion  that  could  undermine  the  goals  of  health  care  reform. 
Under  these  circumstances,  any  broad  antitrust  exemption  would  be 
counterproductive."   (footnote  omitted). 

To  the  extent  that  any  part  of  the  health  care  industry 
becomes  pervasively  regulated  like  a  public  utility  then  such 
regulated  activities  would  not,  and  should  not,  be  subject  to 
antitrust  laws.  Once  more  detail  is  available  on  the  specifics  of 
health  care  reform,  I  would  be  pleased  to  respond  to  any  questions 
regarding  the  need  for  an  antitrust  exemption. 
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ANTITRUCT  IMPUCA■^O^JS  OF 
HEALTH  CARE  REFORM* 


I.   INTRODUCTION 


A.         rftmmon  Goals  of  Health  Can  Reform  and  Antitrust 

Health  care  reform  is  crucial  to  the  future  economic  well-being  of  our  country.  The  success  of 
health  care  reform  depends  on  the  ability  to  maintain  quality  of  care,  in^rove  consumer  access  and 
choice,  while  reducing  costs.  To  achieve  these  goals,  health  care  reform  contemplates  the  pooling  of 
purchaser  buying  power  in  health  care  purchasing  alliances  ('Purchasing  Alliances')  dot  purchase  6om 
competing  accountable  health  care  plans  ('AHPs'). 

The  goals  of  the  federal  antitrust  laws'  and  health  care  reform  are  the  same:  Both  seek  to 
enhance  access  to  healdi  care  products  and  services  while  encouraging  quality  and  efficiency.  The 
antitrust  laws  have  been  applied  by  courts  and  fedenl  enforcement  agencies^  to  guard  against  aggregMion 
or  misuse  of  market  power  in  the  health  care  industry.  Market  power  closes  markets  to  new  con^Mdtion, 
reduces  consumer  choice,  raises  price  and  lowers  quality  as  well  as  service.  The  antitrust  laws  also  have 
prevented  conduct  that  thwarts  competition  in  the  health  care  industry.  As  commentators  have  observed/ 
antitrust  >4iforcement  over  the  past  fifteen  years  has  opened  markets  to  new,  and  often  innovative,  fonns 


•  THE  VIEWS  EXPRESSED  IN  THIS  WHITE  PAPER  ARE  SOLELY  THOSE  OT  ITS 
AUTHORS.  WHO  HAVE  BEEN  EXTENSIVELY  INVOLVED  IN  ANTITRUST  AND  HEALTH 
CARE  MATTERS  IN  THEIR  PRIVATE  PRACTICES,  AND  DO  NOT  NECESSARILY 
REPRESENT  THE  VIEWS  OF  THE  SECTION  OF  ANTITRUST  LAW  OR  THE  AMERICAN  BAR 
ASSOCIATION.  THIS  REPORT  HAS  NOT  BEEN  REVIEWED  OR  API  40VED  BY  THE 
COUNCIL  OF  THE  SECTION  OF  ANTITRUST  LAW,  THE  HOUSE  OF  DELEGATES  OR  THE 
BOARD  OF  GOVERNORS  OF  THE  AMERICAN  BAR  ASSOCIATION.x 

*  The  principal  federal  antitrust  laws  (the  'antitrust  laws')  applicable  to  the  health  care  industry 
are  the  Sherman  Act,  the  Qayton  Aa,  and  the  Federal  Trade  Commission  Act.   Section  1  of  the 
Sherman  Act,  IS  U.S.C.  S  I.  prohibits  contracts,  combinations  and  conspiracies  in  restraint  of  trade. 
Section  2  of  the  Sherman  Act.  IS  U.S.C.  S  2.  prohibits  monopolization,  attempts  to  monopolize  and 
conspiracies  to  monopolize.  Section  5  of  the  Federal  Trade  Commission  Act,  IS  U.S.C.  §  4S. 
prohibits  'unfair  methods  of  competition,*  as  well  as  unfair  or  deceptive  acts  or  practices.  Section  7 
of  the  Clayton  Act,  IS  U.S.C.  S  18,  prohibits  mergers,  joint  ventures,  consolidations,  or  acquisitions 
of  stock  or  assets  where  die  effect  may  be  to  substantially  lessen  conqietition  or  tend  to  crette  a 
monopoly.  Most  states  have  their  own  antitrust  laws  which  often  parallel  the  federal  antitrust  statutes. 
This  paper  will  not  discuss  the  applicability  of  state  laws  to  the  health  care  industry,  aldiough  the 
analysis  is  substantially  the  same. 

^     The  Federal  Trade  Commission  (the  'Commission')  and  the  Aittitrust  Division  of  the 
Department  of  Justice  (the  'Justice  Department')  are  responsible  within  the  federal  govenmient  for 
enforcing  the  antitrust  laws.   Additionally,  private  individuals  and  state  attorneys  general  can  file 
actions  under  the  federal  antitrust  laws. 

'     See  e.g..  Statement  of  Howard  M.  Metzenbaum,  Chairman,  Senate  Judiciary  Committee 
Subcommittee  On  Antitrust,  Monopolies  &  Business  Rights  before  the  Senate  Finance  Committee 
Subcommittee  On  Medicare  &  Long  Term  Care  (May  7,  1993). 
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of  health  care,  such  as  HMOs  and  PPOs.   Much  of  what  will  be  health  care  reform  would  not  be  possible 
without  that  prior  antitrust  enforcement. 

The  purpose  of  this  paper  is  to  provide  an  overview  of  how  health  care  reform  and  the  antitrust 
laws  may  interaa.  Fortunately,  as  discussed  above  and  below,  antitrust  enforcement  should  hqI  be  a 
barrier  to  health  care  reform.*  Antitrust  enforcement,  which  promotes  consumer  choice  and  welfare 
while  restricting  anticompetitive  conduct,  will  be  vital  to  the  implementation  of  health  care  reform.  Still, 
a  note  of  caution  is  appropriate.  Antitrust  analysis  requires  an  understanding  of  the  specific  facts  of  the 
market  and  condua  being  analyzed.  As  of  the  date  of  this  paper,  health  care  reform  is  more  of  an 
evolving  concept,  than  a  specific  proposal.  Thus,  this  paper  is  limited  to  identifying  the  basic  antitrust 
issues  that  may  arise  from  health  care  reform  as  it  is  now  anticipated.  Further  analysis  will  be  required 
once  the  Administration's  health  care  reform  proposal  has  been  proposed. 

B.          A  Brief  History  of  Applying  Antitrust  L«ws  in  the  Health 
Care  Industry 

Antitrust  laws  have  been  applied  generally  to  the  health  care  industry  only  since  the  mid-1970s.' 
Prior  to  that  time,  the  health  care  industry  was  effectively  protected  from  federal  antitrust  enforcement 
because  of  a  unique  combination  of  immunities  and  defenses.  Health  care  industry  activities  were  said 
to  be  that  of  a  "learned  profession'  or  of  a  "non-profit  organization"  which  were  "regulated"  by  a  state 
and  often  the  "business  of  insurance".  These  labels  generally  precluded  antitrust  scrutiny.  But  in  1975 
and  1976  the  United  States  Supreme  Court  rejected  the  "learned  professions"  exemption,*  the  argument 
that  health  care  aaivities  had  no  substantial  effect  on  interstate  commerce^  and  limited  the  state  action 
exemption  to  conduct  mandated  by  the  state.'  In  1979,  the  Supreme  Court  made  it  clear  that  the 
exemption  for  the  "business  of  insurance"  did  not  extend  to  health  care  providers  merely  supplying 
services  paid  for  by  an  insurance  company.'  Finally,  in  1982  the  Supreme  Court  held  that  the  health 
care  industry  was  fully  subjea  to  federal  antitrust  laws  and  was  not  entitled  to  any  special  immunity  or 
relaxed  antitrust  standard.'" 


*  To  the  extent  that  antitrust  enforcement  is  nevertheless  perceived  as  a  barrier  to  health  care 
reform,  the  health  care  reform  proposal  itself  should  set  the  framework  for  antitrust  enforcement  in 
the  health  care  industry.   For  specific  examples  of  what  the  health  care  reform  proposal  may  include 
to  clarify  any  perceived  uncertainty,  s^  discussion  following  note  61,  infra. 

'  Prior  to  the  mid-1970s  there  was  occasional  antitrust  enforcement.  See  e.g..  United  States  v. 
Oregon  Sate  Mgdical  SoCJCTY.  343  U.S.  326  (1952);  American  Medical  Association  v.  United  States 
317  U.S.  519(1943). 

'      Goldfarb  v.  Virginia  State  Bar.  421  U.S.  773  (1975). 

'     Hospital  Building  Co.  v.  Trustees  of  Rex  Hospital.  425  U.S.  738  (1976).   See  also  Summit 
Health  Ltd.  v.  Pinhas.  Ill  S.Ct.  1842  (1991). 

•  Cantor  v.  Detroit  Edison.  428  U.S.  579  (1976). 

'      Group  Life  &  Health  Ins.  Co.  v.  Roval  Drug  Co..  440  U.S.  205  (1979). 
'"    Arizona  v.  Maricopa  County  Medical  Society.  457  U.S.  332  (1982). 
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Antitrust  laws  today  prohibit  conduct  among  competitors  in  the  health  care  industry  that  sedc  to 
raise  prices  or  deny  consumers  access  to  new  forms  of  health  care  delivery  systems."  For  example, 
the  Supreme  Court  has  held  e$i  ss  unlawful  a  fee  schedule  arrangement  among  over  80  percent  of  the 
physicians  in  Phoenix  where  the  physicians  did  not  share  economic  risks  and  had  not  integrated  their 
practices."  The  Court's  decision  was  consistent  with  the  concern  that  the  fee  schedule  eliminated  price 
competition  and  that  the  high  percentage  of  physicians  involved  deterred  the  devdopment  of  other  health 
plans  which  might  have  reduced  costs  further.  The  Court  also  has  held  unlawful  under  the  antitrust  laws 
provider  or  insurer  efforts  to  exclude  or  collectively  refuse  lo  deal  with  third  parties."^ 

Federal  and  state  enforcement  agencies  and  private  parties  also  have  looked  to  the  antitrust  laws 
to  ensure  that  markets  were  open  to  alternative  forms  of  health  care  delivery  systems  that  wished  to 
compete  in  the  market  with  traditional  fee-fbr-service  arrangements.  For  example,  the  Commission  and 
the  Justice  Department  have  successfully  challenged  (1)  efforts  by  hospitals  and  physicians  to  prevent 
physicians  affiliated  with  HMOs  from  being  granted  staff  privileges  at  local  hospitals;"  (2)  colleaive 
actions  to  prevent  the  entry  of  new  competitors,"  such  as  a  multispecialty  clinic  with  an  innovative 
pricing  system,  into  a  local  health  care  market;'*  (3)  concerted  efforts  by  physicians  to  deny  alternative 
health  care  providers,  such  as  podiatrists  and  nurse-midwives,  access  to  hospital  staff  privileges;" 
(4)  joint  efforts  by  local  medical  societies  or  groups  of  physicians  to  thwart  the  development  of  PPOs  or 
other  forms  of  managed  care  arrangements;"  (5)  joint  efforts  by  hospitals  or  physician  associations  to 


"  These  types  of  collaborative  conduct  between  competitors  without  integrative  efficiencies  are 
generally  HSL  S£  illegal,  which  means  that  because  of  repeated  experience  with  the  practice's  adverse 
effect  on  competition,  the  courts  conclusively  presume  such  conduct  to  be  unreasonable. 

"     Arizona  v.  Maricona  Countv  Medical  Society.  457  U.S.  332  (1982). 

"  F  f  FTC  V  Indiana  Federation  of  Dentists.  476  J.  447  (1986);  BaiTy  Y.  St.  Paul  FifC 
&  Marine  Ins.  Co..  438  U.S.  531  (1978). 

"     United  States  v.  Halifax  Hosd.  Medical  Center.  1981-1  Trade  Cas.  (CCH)  ^  64.151  (M.D. 
Fla.  1 98 IVconsent  decree):  Eugene  M.  Addison.  M.D..  Ill  F.T.C.  339  (1988)(consent  order); 
Forbes  Health  Svs  Medical  Staff.  94  F.T.C.  1042  (1979)(consent  order). 

"     Dirian  M.  Seropian.  MP..  Nos.  C-3344;  3345  (F.T.C.  June  13.  1991)  (consent  order 
prohibiting  medical  staff  and  chief  of  staff  from  precluding  physicians  of  competing  Cleveland  Clinic 
from  staff  privileges);  Medical  Staff  of  Dickinson  County  Mem.  Hosd..  No.  C-3259  (F.T.C.  July  17, 
1989)  (consent  order  prohibiting  medical  staff  and  medical  societies  from  attempting  to  prevent 
hospital  from  building  multispecialty  medical  office  that  would  compete  against  them). 

'*     Medical  Staff  of  John  C.  Lincoln  Hoiin.  A  Health  Center.  106  F.T.C.  291  (1985Xconsent 
order). 

"     Health  Care  Met.  Corp..  107  F.T.C.  285  (1985)(consent  order)(podiatrists);  Medical  Staff  of 
Mem.  Medical  Center.  110  F.T.C.  541  (1988)(consent  order)(nurse  midwives). 

"     Indiana  Fed'n  of  Dentists.  476  U.S.  447  (1986):  American  Medical  Ass'n  v.  United  States. 
317  U.S.  519  (1943). 
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limit  truthful  advertising  or  price  advertising;"  and  (6)  Joint  arrangements  by  providers  to  boycott 
federal  or  state  health  programs  unless  reimbursement  fees  were  raised."  It  is  this  enforcement  that  has 
paved  the  way  for  health  care  reform  and  the  more  imiovative  delivery  systems  contemplated  by  health 
care  reform. 

Federal  antitrust  enforcement  agencies  also  have  reviewed  hospital  mergers.  Most  hospital 
mergers  have  been  viewed  as  unlikely  to  create  sufficient  market  power  for  the  merged  hospital  either 
to  raise  prices  or  exclude  competition  and  as  a  consequence  have  not  been  challenged.^  Nevertheless, 
the  hospital  industry  has  expressed  concern  that  the  possibility  of  an  expensive  and  time  consuming 
challenge  deters  some  'close  call'  mergers  that  would  benefit  consumers.  While  that  concern  is  real  and 
some  transactions  may  not  have  taken  place,  overall  antitrust  enforcement  has  not  deterred  hospital 
mergers  and  in  fact,  the  hospital  industry  has  seen  a  recent  wave  of  mergers.^ 

Neither  the  Commission  nor  the  Justice  Department  has  challenged  a  joint  venture  among 
hospitals. °  Federal  enforcement  officials  have  stated  that  the  antitrust  laws  should  not  prohibit 
providers  from  jointly  purchasing  or  sharing  expensive  equipment  or  new  medical  technology,  particularly 
where  efficiencies  can  be  gained  from  such  arrangements,  so  long  as  the  joint  arrangements  would  not 
confer  market  power  on  the  participants  (such  that  the  joint  venturers  could  raise  prices  or  exclude 
competition).**  On  the  other  hand,  so-called  'joint  ventures'  that  simply  eliminate  competition  for 
existing  services  raise  antitrust  concerns. 

Although  the  concept  of  applying  antitrust  laws  to  the  health  care  industry  was  somewhat  novel 
fifteen  years  ago,  courts  have  become  more  sophisticated  in  applying  antitrust  law  to  the  health  care 
industry.   As  a  consequence,  today  there  is  a  body  of  legal  precedent  analyzing  antitrust  implications  of 


"     American  Medical  Ass'n  v.  F.T.C..  638  F.2d  443  (2d  Cir.  1980).  affd  bv  equally  divided 
Court.  452  U.S.  960  (1982). 

"     Michigan  State  Medical  Soc'v.  101  F.T.C.  191  (1983). 

''     From  1987-1991,  approximately  229  hospital  mergers  occurred.    The  enforcement  agencies 
opened  formal  investigations  into  27,  and  challenged  five.   Statement  of  Charles  A.  James,  Acting 
Assistant  Attorney  General,  Antitrust  Division,  Department  of  Justice  before  the  Joint  Economic 
Committee  of  the  House-Senate  Subcommittee  on  Investment,  Jobs  and  Prices  (June  24,  1992). 

^     S^  'Mergers  thrive  despite  wailing  about  adversity,'  Modem  Healthcare  (Oct.  12,  1992); 
'Collaboration  deserves  a  clear  map,  but  not  an  antitrust  pass,'  Modem  Healthcare  (Oct.  19,  1992). 

°     'The  Role  of  Antitrust  in  Improving  and  Reforming  the  Health  Care  System,'  remarks  of 
Kevin  J.  Arquit,  Director,  Bureau  of  Competition,  Federal  Trade  Conmiission,  before  the  American 
Bar  Association  (Oct.  15,  1992)("There  is  not  a  single  instance  of  federal  govemmem  challenge  of  a 
hospital  joint  venture.')  (emphasis  in  original). 

"     'Federal  Trade  Commission  Antitrust  Enforcement  in  the  Health  Care  and  Hospital 
Industries,'  remai;ks  of  Deborah  K.  Owen,  Conmiissioner,  Federal  Trade  Commission,  before  the 
American  Osteopathic  Hospital  Association  (Oa.  11,  1992);  'The  Myths  and  Realities  of  Antitrust 
Enforcement  in  the  Hospital  Industry,'  remarks  of  Mark  J.  Horoschak,  Assistant  Director,  Bureau  of 
Competition,  Federal  Trade  Commission,  before  the  National  Council  of  Conununity  Hospitals  (Nov. 
13,  1992). 
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wioas  pnctkes  m  the  heallh  ore  adosny.  lUs  precedeni  saggeas  dot  antitnisl  tanm : 
thmnrr*f^*^^yiii»«riiiilMMMMivttiSatts'mha3AcMiKTtk3aiL  Unless Coq^tss provides olherwae 
^^l^«»l|^l  exiKCSS  or  '■^''■'  teped  of  atitnnt  lavs  or  allows  sute  actjos  in^iatives  which  have  &e  safne 
effect.  M**™**  laws  will  '"^j—  to  pmaau.  aod  protea  the  new  methods  of  deliver  comeni|daBd  bjr 
heaUi  care  lefuiiu. 

n.  A^flT^R^ls^  bsdes  rakbti  «v  hkaith  cake  mhokm 


Health  care  Rfono  aMttapUtes  ttie  aggregatioa  of  panhauv  power 

Anhl'»r«T  on  Ihf  iHwrhaMT  odr.  imA  Ae  famniina  «rf  AHPs  mi  riia  pnwkter  ride     The 

power  fesnbiae  finoB  Piadasivs  AUiaKcs  woold  help  ndaoe  ootfs  bf  aBHiB|  ttM  cffickaca 
try  AHPs  ae  paned  back  to  the  coasaner.   AHFs  will  iol^iato  heatah  care 

ffm-tMM-M^  i-  «!■»  fjmanriiiE  ami  |rif''if''it  n^ Htft**  ''***  «■««■»«    As  (SscssMd 
a  f !£■"<"■ -"wt  fMibiiiu  tide,  paitiailariy  if  cGBsmaecs  have  a  choke  as  to  the 
AIliaBoes"  in  which  thqr  aiajr  participale  aod  Purchasing  ADiances  hare  iiw|inint  AHFb 
Ih^  nay  select. 


1.         AntifaiBt  Cwaidiiations  m  Gftwp  P<f'T*'tWT 


As  a  feaeral  rale,  the  aere  pooling  of  prrhasing  power  is  aot  uilawM 
As  one  Federd  Trade  CooBBBioa  oflkial  Mlad. 'Coopntire  bqri«C  nai«aiem  seen  to  bet 
area  of  oollabondve  activiqr  in  which  the  potential  for  ooa-radaciaK  efficieBcies  is  high  i 
far  aaiooapetitive  effiects  is  hm.'*    SiaSariy.  the  Sapreme  Govt  has  held  tha  j 

;  are  generally  *desigaed  to  imieaif  economic  e£Bdeacy  and  render  Barioels  aorc,  rather 
less.  UMHpetilive.'     They  are  not.  aujuwli^g  to  the  Cout.  'a  farm  of  ooncettod  activity 


'    Wehavcassanedfarpofpotesof  AispaperdntPmchasi^g 
if.  however,  diey  we  govennnnai  enddes,  it  is  nalikdy  that  they 


laws.  As  goveranent  eadlies  they  wooM  be  subiect  to : 

tequii  emewte  wtech  are  beyoad  the  aoope  of  this  pn»cr.  Wei 

paper  that  Pnnhasiqg  Alliaaoes  wffl  be  "porchasea*  i 

Alliairrs  becooK  icgdaKm  deiennining  which  AHFs  or  pwivideeB  i 

prescribed  prices,  dien  tif"*^y—  other  aiailiBM  issoes  woold  be  raised.  Sinda  i 

the  T^idattry  system  created  nnder  the  Nationd  Heatt  Flanniqg  and  Resources  Devetopineni  Act  of 

1974.  PaUic Law 93^1  (197^now repealed).  Ss faoinoie SI.  afii.  Those! 

onlside  the  scope  of  dus  piper.  Of  oovse.  if  reqnestad  we  woold  be  avaidde  to  hdp  i 

analyze  those  issues. 


"    *Groap  Baying  and  Aatilrast,'  Kevin  J.  Aiqnit,  Director.  Boon  of  OnHprtiiiuM,  Fedenl 
Trade  Conwiissirwi  before  dw  Aavrican  Bar  Association.  Section  of  Andtnot  Law  Hedtt  Care 
10  (April  2. 1992).  The  federal  enioroeaeat  agencies  have  not  been  a  roadUock 
■rrangeneals  and  have  cipresdy  apprawed  ladlipayot  healfc  care 
e.g..  F.T.C.  Staff  Advisory  Opinion  Letter  boa  Aithnr  N.  Lemer  to  Ifichad  L. 
Private  Heddicae  Systeaa.  Lid.  (Sept.  24.  19IS)  CFPO  fanned  by  gnapof  hedih  iaaiii). 
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cfaaracteristically  likely  to  result  in  predominantly  anticompetitive  effects.'^  Consequently,  joint 
purchasing  arrangements  are  usually  subject  to  a  rule  of  reason  analysis.  Typically,  joint  purchasing 
arrangements  violate  antitrust  laws  only  when  there  is  no  integration  by  the  purchasers  to  achieve 
efficiencies  or  there  is  the  aggregation  of  so  much  purchasing  power  that  prices  will  be  forced  below  a 
competitive  level  and  ultimately  output  by  sellers  may  be  reduced  to  the  detriment  of  consumers. 

A  group  purchasing  arrangement  should  involve  some  integration  by  the  purchasers  which  results 
in  efficiencies  to  both  the  purchasers  and  the  sellers  of  the  products  or  services.  Most  purchasing  groups 
coordinate  their  search  for,  evaluation  of,  and  negotiations  with  suppliers  and  thereby  realize  substantial 
cost  savings  which  they  could  not  have  obtained  without  coordination.  Similarly,  suppliers  realize 
efficiencies  by  obtaining  purchase  commitments,  which  typically  yield  economies  of  scale  and  reduce 
business  risk.^  Accordingly,  cases  involving  joint  purchasing  in  the  health  care  industry  generally 
reflect  a  lack  of  judicial  hostility  to  group  purchasing  arrangements^  or  large  purchasers.^ 

Few  cases  have  found  joint  purchasing  arrangements  unlawful.  Virtually  every  one  of  those  has 
involved  a  naked  price  fixing  conspiracy  whereby  the  purchasers  did  not  integrate  any  purchasing 
functions  to  achieve  efficiencies.^'  Instead  of  purchasing  jointly  or  offering  sellers  a  guaranteed  level 
of  sales  from  purchasers  as  a  group,  those  purchasers  merely  agreed  together  to  force  lower  prices  for 
a  particular  service  or  produa  usually  by  threatening  to  boycott  the  providers  unless  they  reduced  their 
prices."  Rather  than  encouraging  rational,  economic  decision-making  by  sellers,  those  purchasers 
sought  to  coerce  sellers  to  offer  lower  prices,  regardless  of  the  long-term  consequences  of  such  coercive 
activities. 

Thus,  the  principal  antitrust  concern  with  large  joint  purchasing  arrangements  is  that  they  may 
create  excessive  purchasing  power,  sometimes  referred  to  as  monopsony  power,  which  can  force  prices 
too  low  (e.g..  below  a  competitive  level)  and  ultimately  result  in  less  services  (e.g..  reduced  output) 
which  injures  consumers  by  reducing  their  choices.  However,  monopsony  power  is  unlikely  to  occur 
where  there  are  several  competing  Purchasing  Alliances. ° 


^     Northwest  Wholesale  Stationers.  Inc.  v.  Pacific  Stationery  and  Printing  Co..  472  U.S.  284, 
295  (1985). 

°     Arquit,  supra  note  26,  at  2-3. 

*    S^_e^,  White  &  White.  Inc.  v.  American  Hospital  Supply  Corp..  723  F.2d  495  (6di  Cir. 
1983);  Webster  County  Memorial  Hospital.  Inc.  v.  United  Mine  Workers  of  America  Welfare  & 
Retirement  Fund.  536  F.2d  419  p.C.  Cir.  1976). 

"    Seee.g..  Ball  Memorial  Hospital.  Inc.  v.  Mutual  Hospital  Insurance.  Inc..  784  F.2d  1325 
(7th  Cir.  1986);  Kartell  v.  Blue  Shield  of  Massachusetts.  Inc..  749  F.2d  922  (1st  Cir.  1984). 

"     S^.tx.,  Mandeville  Island  Farms.  Inc.  v.  American  Crystal  Sugar  Co..  334  U.S.  219 
(1948);  Vogel  v.  American  Society  of  Appraisers.  744  F.2d  598,  601  C7th  Cir.  1984). 

"     Arquit,  supra  note  26,  at  7-8. 

'^     See  generally.  Jacobson  &  Dorman,  'Joint  Purchasing,  Monopsony  &  Antitrust,*  36  Antitrust 
MlfliD  1.  4  (1991). 
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The  Jasdce  Dq>«tiiieol  has  used  «i  infonnal  bcndimark  of  35%  fiar  die  froap't  agrcgne ) 
of  iH  purchases  in  the  macket  as  the  poii<  below  whkii  the  group  baying  vnngemett  a 
an  anbcompetitive  effect.^  Joint  purchasing  arrangements  which  exceed  this  safie-haibor,  however,  an 
not  necessarily  onlawfiiL" 

2.  tUmtth  raw*  mM«rm 

The  aggregMkn  of  die  parcharing  power  of  individnA  and  eapioyees  principally  of  : 
enployers  throng  the  fiormatioD  of  Purchasing  ADiances  is  unlikely  to  raise  serioas  aatkra 
paiticnlarly  if  consumers  can  choose  Cram  severd  Purchasing  Alliaices.  indeed,  die  purchasing  power 
of  Pudiasing  Alliaiices  that  is  conlfnylatrid  by  health  cse  reform  is  rssfitfiai  to  one  of  its  ] 
goik  -  mtT  '■'■■■K'itM— »*  -  MiH  p>WiwaH>  tn  prif»  mmtmU  »  While  prioe  oootnils  BBy  hawc  duftH 
benefits  of  reducing  price  jncreasw,  history  siiows  dut  such  ooolnils  wil  hawe  loag-leta  didocarive 
effects  of  limiting  supply  and  only  delaying  nhimarrly  larger  price  increases. 

Under  headth  care  reform  Purchasing  Alliances  may  perform  a  variety  of  roles  "««■*"'«»«£  die 
negotiation,  sdection  and  ceitificatiun  of  AHPs  or  thdr  role  may  be  more  lanJted.  To  the  eioent  that 
Purchasing  Alliances  merdy  provide  iBfacmation  to  their  members  with  respect  to  various  AHPs  ami  do 
not  act  as  a  joint  purchasing  agent  diat  performs  other  roles,  they  will  not  present  an  Miitiun  ooncenL 
Even  if  they  act  as  joint  potdiasiiig  agents  on  behalf  (rf  small  employers  and  others,  Pmdnsmg  Ailianoes 


**    This  safe  harbor  has  become  known  as  the  *3S/20  rule*  from  the  business  review  letters  from 
which  it  was  developed.  Under  this  nde.  the  Joaice  Department  does  not  cfadleage  bnyer 
cooperatives  as  long  as  the  members  collectively  account  for  less  dian  35%  of  pmrhasrt  m  die  anrket 
and  the  cost  (rf  the  ii^Nit  represents  less  than  20%  of  the  price  of  die  final  product  offered  far  sale  by 
the  purchasers.  See  e.f ..  FRA  Shippers  Association,  BRL  No.  88-7  Pane  17,  1988);  Notlh 
American  Shippers  Assodatkm,  BRL  No.  88-2  (ManA  16.  1988);  Natkmal  Te 
Network,  BStL  No.  86-10  (hme  17,  1986).  The  Justice  Department  chose  35%  i 
point  under  its  Merger  Guiddina  tt  that  time  that  a  leading  firm  could  unilaterally  exercise  market 
power.  Tkt  Antitrust  Division's  Approach  to  Shippers*  Associations,'  (Zharies  F.  Ride.  Depoty 
Assistant  Attorney  General,  Department  (rf  Justice  (Oct.  21.  1985).  b  shook!  also  be  noted  that « 
35%  diere  dioald  be  m.  least  three  coiH|>fling  pmrharing  anangemems  in  the  market. 


Few.  if  any.  cases  have  foand  joJat  piirrhasiwg  arrangements  involving  less  than  60%  of  the 
tobeunlawfiiL  ^^"t    M««wni>  m»..i  Pmai,  Ik,  y.  Amwia"  Cfwa*  W*  ^"    ^^ 
U.S.  219.  222-23  (1948)  (boyeo  acoonnted  far  afl  purchases);  United  States  v  WtWBfB'l  ??imfmTrg 
Mfi»-AssV  336  U.S.  460.  462  (1949)  (buyers  accoanted  far  «»*>•  HtftfflBl  Mrmm  Mfr  Su'f 
Y^ULSL.  US  FM  421.  431  a±  Or.  1965^  (hnyen  accounted  far  70%^  Live  Pwdiry  Dealen 
Protective  Ass'n  v.  Umted  Staes.  4  F.2d  840.  841  (2d  Or.  1924)  (boyets  accoanted  far  i 
50%). 

*    Of  aD  possible  autihusl  viriations,  die  most  egregioas  is  price  fixing  which  ( 
the  Iwairfin  of  a  martrt  price  deleuuiued  by  the  normal  marke^dace  fimctkinqgof  s^iply  Md 
b  is  far  this  reatoa  that  temporary  price  coatrols,  rale  rcgdatkaor  even  in  aoBe 
;  gfabai  budgets  are  viewed  as  an  anadwma  to  the  oonpetitive  amdel  uMck  seeks  to 
obtain  the  best  products  and  services  at  the  lowest  possMe  prices.  Price  oontrob  of  any  aott 
geaerdly  stifle  innovation,  decrease  outpot  and  require  an  enormoos  buieancracy  to  i 
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would  be  unlikely  to  present  an  antitrust  risk  under  current  law  if  they  account  for  one-third  or  less  of 
the  health  insurance  purchases  in  that  area." 

In  sum.  antitrust  concerns  may  be  minimized  by  requiring  several  Purchasing  Alliances  in  eadi 
service  area.  Moreover,  if  there  are  competing  Purchasing  Alliances,  consumers  would  benefit  by  having 
a  choice  of  which  Purchasing  Alliance  to  join.  Sudi  choice  would  also  encourage  the  Purdiasing 
Alliances  to  be  efficient  in  controlling  costs  and  vigilant  in  controlling  costs  of  the  AHPs  with  which  they 
contraa. 

B.         Accountable  Health  Ptons 

1.         Antitrust  Considerations  in  Provider  Collaborations 

Health  care  reform  envisions  the  formation  of  AHPs  which  would  contract  with  Purchasing 
Alliances  to  provide  health  care  services  to  the  individuals  enrolled  in  that  Purchasing  Alliance.  The 
actual  health  care  services  would  be  delivered  by  providers  who  are  employed  by  or  contract  with  a 
network  formed  within  the  AHP.  The  AHP  would  manage  the  delivery  of  health  care  services,  including 
selection  and  integration  of  providers,  utilization  review,  quality  assurance,  claims  processing  and 
network  maintenance.  Thus,  the  formation  of  AHPs  as  well  as  their  provider  networks  necessarily 
contemplates  collaboration  anwng  health  care  insurers  and  providers."  Provider  collaboration  would 
take  various  forms  including  horizontal  integration  through  merger,  joim  venture  or  contraa  among 
physicians  or  among  hospitals  as  well  as  nonhorizontal  integration  among  physicians  and  hospitals  or 
payors. 

Collaboration  may  be  procompetitive  to  the  extent  it  adiieves  efficiencies  or  introduces  new  or 
cost-effective  products  into  the  marketplace  when  individual  entities  within  a  market  caimot  do  lo  alone. 
Collaboration  is  permissible  under  the  antitrust  laws  as  long  as  (1)  it  does  not  involve  the  abusive  exercise 
of  market  or  monopoly  power,  which  may  have  the  effect  of  increasing  prices  or  limiting  output;  (2)  it 


^    It  is  not  clear  tmder  health  care  reform  by  whom  and  how  AHPs  or  providers  in  AHPs  will 
be  selected  or  if  Purchasing  Alliances  will  enter  into  exclusive  arrangements  with  AHPs.  The 
selection  of  a  particular  AHP  or  providers  in  that  AHP  by  a  Purchasing  Alliance  that  is  without 
market  power  is  not  likely  to  violate  the  antitrust  laws.   See  e.g..  White  A  White  v.  Anterican 
Hospital  Supply  Corp..  540  F.  Supp.  951,  1033-1036  (W.D.  Mich.  1982),  jflDl,  723  F.2d  495  (64 
Cir.  1983).   Nevertheless,  in  selecting  AHPs  and  providers  the  Purdiasing  Alliance  should  use 
objective  criteria  such  as  location,  specialty,  utilization  review,  malpractice  experimce  and  coverage, 
prices,  and  existing  patients.  In  addition,  an  exclusive  arrangement  between  a  Purchasing  Alliance 
and  an  AHP  in  the  market  where  there  are  fewer  than  three  Purchasing  Alliances  should  be  avoided. 
Moreover,  the  term  of  the  contract  between  a  Purchasing  Alliance  and  an  AHP  should  be  limited. 
Terms  beyond  two  or  ttate  years,  particularly  where  there  are  few  Purdiasing  Alliances  or  already 
existing  exclusive  contracts,  restrict  competition  by  perpetuating  vertical  foreclosure.   If  such 
contracts  are  to  be  of  a  term  beyond  two  or  three  years,  that  contract  should  result  in  additional 
efficiencies  created  by  the  additional  term.   For  example,  it  may  be  apprt^riate  to  have  longer  term 
contracts  whereby  the  parties  jointly  invest  in  new  technology  or  new  services  diat  require  long-term 
payback. 

''Once  again  for  purposes  of  this  paper  we  have  assumed  certain  iimctions  that  will  be  performed 
by  AHPs  and  provider  networks.  For  the  most  part,  we  have  also  assumed  that  collaboration  among 
providers  will  entail  economic  int^ration  which  is  a  critical  factor  in  the  antitrust  analysis. 
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involves  sufficient  integriCioii  of  provider  resources  ud  opentioiis  and  the  sharing  ci  tbe  financial  risk 
of  die  venture  to  ensure  its  efficiency;*  and  (3)  it  does  not  entail  unreasonably  exdosionafy 
arrangements  or  boycoos. 

To  the  f»t*«»  the  ooIUboratioQ  integrates  conyering  ptoviden  or  insurers,  it  reduces  die 
dtenutives  fiom  which  consumers  may  choose.  But  it  ^«o  creates  efficiencies.  Tbe  key  is  to  annre 
dut,  after  die  colUborative  vesture  is  formed,  it  will  not  have  enou^  mailKt  power  to  retain  the  higher 
profits  resulting  from  its  efficiendes,  but  instead  will  be  forced  as  a  resuh  of  competitioa  to  pass  them 
on  ID  consumers  in  the  form  of  reduced  prices.* 

2.         r^lT"^  Intfyratioo  CrenHny  Efficiendes 


Integration  amoi«  providers  can  indade  substantial  ca|rilal  or  finandai  contributioos,  caann 
wnanaptftt^  M'iwg.  maikniBg.  dajms  idministration.  quality  assurance  or  ntflization  review.  However, 
the  k^  to  'int^ration*  in  diis  context  is  the  assumption  by  providers  of  a  substantial  risk  of  the  venture's 
economic  mrmt^  or  faifaire,  vdiich  usually  resuhs  from  unexpectedly  hi^  utilizatian  or  costs  in  the 
provision  (rf  a  venture's  healdi  care  services."  Capitation  systems  have  been  found  to  iuunpmile  diis 
type  of  risk-diaring.*'  Substantia  financial  and  operational  integrMion.  indnding  risk-shariag.  is  often 
idierent  in  capitation  arrat^ements  such  as  HMOs  and  is  likely  to  be  found  in  the  kinds  of  provider 
networks  and  AHPs  contemplated  by  heahh  care  re&nrn  proposals.  As  discussed,  the  key  is  that  diere 
be  irig"'*^''*^  effideodcs  crexed  by  the  provider  ooUiboration.  If  there  are  efficiendes  and  if  dien  is 
coD^etiuon  between  AHPs  to  fcxct  the  effidendes  to  be  returned  to  consumers,  then  health  care  reform 
will  produce  cost  savings. 

3.       MasiuL 


Provider  coIUboratiaa  in  connection  with  die  fnrmatinn  and  operation  of  AHFi  poses  an 
aKiooiiipetitive  dueat  fo  consumers  if  after  the  otriUboratioa  the  providers  have  snfiicieBt  market  power 
to  increase  prices  or  limit  output  to  consumers.  The  vast  maiority  of  ,.rovider  ooDaboratiom  lack 
t«<*v-iM«  market  power  to  raise  serious  aniitrim  problems.   As  a  generd  rule,  ocriUborative  activities 


*    The  existence  of  meaniiigfiil  integratioo  and  risk-sharing  is  essential  to  the  venture's  iiM^iily 
from  an  antitrust  standpoint.  If  the  venture  is  nothiog  more  than  an  afSiatioo  of  unintegrated 
omnpetitOTS  which  is  a  cartd  whose  joia  pridng  will  be  viewed  as  price-fixing.   Arizona  v.  Maricopa 
County  Medicri  Sodetv.  4S7  VS.  332  (1982).  Canels  restria  competition  fo  benefit  members,  not 
consumers.  Thus,  an  affiliacioa  of  competitors  without  int^ration  Ci.e.  effidendes)  does  not  create 
cost  savings.  Rather,  more  Ukdy,  it  restricts  or  r^'-v-i'^  consumer  choice  and  increases  costs  to 


*    Collaboration  1^  and  between  competing  providers  that  restricts  competitxn  and  diat  has  BO 
ifllcgrative  effidendes  is  BS  K  ■■I'wfid.  If  d»  collaboration  has  imqtiative  efficiencies,  it  wffl  be 
judged  under  die  rule  of  reason.  Under  the  rale  of  reason,  the  loss  in  consumer  weltee  due  to  Ae 
antioompetitive  restrictions  is  hf»Mw««<  against  the  gain  in  consumer  wdtee  due  to  the  effidendes. 
SX  F  T  r,  Y  llriiaM  Fed'P^  of  Dentists.  476  U.S.  447  (1986);  Massadiusetis  Bd.  of  RegistrMJOB  in 
Optometry.  110  F.T.C.  549  (1988). 

«     See  Preferrtad  Phvsidans.  Inc..  110  F.T.C.  157  (1988). 

"    Hassan  v.  lnd«yendent  Practice  Assodafts.  P.C.  698  F.  Snpp.  679  (EJ).  Mich.  1988). 
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among  providers  with  less  than  a  third  of  the  market  do  not  raise  serious  antitrust  problems.'' 
Therefore,  as  a  practical  matter,  antitrust  laws  would  allow  the  formation  of  AHPs  as  long  as  diere  are 
several  competing  AHPs  in  any  given  market. 

If  only  one  AHP  is  formed  in  a  market,  however,  consumers  would  not  have  sufficient  choices 
to  protect  themselves  from  the  AHP's  abuse  of  its  dominant  position.  Providers  in  the  only  AHP  in  the 
market  would  have  the  potential  to  aggregate  excessive  market  power  or  abuse  the  market  power 
conferred  upon  them  by  charging  higher  prices,  refusing  to  lower  prices  or  excluding  new  entrants.  By 
the  same  token,  if  only  one  provider  network  is  formed  to  contract  with  the  AHPs,  it  may  have  market 
power  and  be  tempted  to  refiise  to  contract  on  terms  likely  to  lower  costs  to  consumers.  The  more  AHPs 
and  networks  that  are  formed,  the  more  choices  for  consumers,  the  less  antitrxist  concern  and  the  more 
likely  health  care  reform  will  produce  cost  savings. 

4.  Ancillary  Restraints 

Restrictions  which  are  reasonably  necessary  or  'anciUary  *  to  integrated  joint  ventures  are  usually 
permissible  under  the  antitrust  laws.^  Thus,  joint  pricing  by  providers  within  an  integrated  network 
or  an  AHP  does  not  violate  the  antitrust  laws.  In  addition,  to  the  extent  that  providers  share,  consolidate, 
or  allocate  resources  within  the  network  to  offer  comprehensive  or  better-quality  healdi  care  coverage, 
such  decisions  should  also  be  permissible.  For  example,  network  hospitals  may  form  a  joint  venture  for 
the  provision  of  specialty  care  or  may  share  in  the  development,  purchase  or  use  of  expensive  ^ilities, 
equipment  or  technologies.  Such  arrangements  are  lawful  under  the  antitnist  laws  as  long  as  they  create 
efficiencies  and  do  not  result  in  market  power.*' 

Eves  where  pricing  or  noarket  allocation  decisions  by  an  integrated,  risk-sharing  joint  venture 
(such  as  a  provider  network  or  an  AHP)  are  permissible,  if  their  joint  decisions  within  diat  network  or 


*'  Hyde  v.  JefTerson  Parish  Hospital  Distria.  466  U.S.  2  (1984),  suggests  that  a  market  share  of 
less  dian  30%  does  not  constitute  'market  power'  for  purposes  of  Section  1  of  the  Sherman  Act. 
Although  the  Antitrust  Division  of  the  U.S.  Department  of  Justice  had  established  a  3S%  market 
share  'safe  harbor'  for  health  care  joint  ventures  such  as  PPOs  (Remarks  of  Charles  F.  Rule,  then 
Assistant  Attorney  General,  Antitrust  Division,  U.S.  Department  of  Justice,  'Antitrust  in  the  Health 
Care  Field:   Distinguishing  Resistance  from  Adaptation'  (March  II,  1988)),  this  harbor  was  modified 
in  fivoT  of  a  case-by-case  analysis  of  the  particular  specialties  of  the  joint  venture  (Remarks  of  James 
F.  Rill,  then  Assistant  Attorney  General,  Antitrust  Division,  U.S.  Department  of  Justice,  'Antitrust 
Enforcement  Policy  and  the  Treatment  of  Horizontal  Restraints:   Lessons  for  the  Health  Care 
Industry'  (February  15,  1991)).    Nevertheless,  these  figures  continue  to  represent  rough  guidelines 
for  the  measurement  of  market  power. 

**  Sa  Rotherv  Storage  &  Van  Co.  v.  Atlas  Van  Lines.  Inc..  792  F.2d  210  (D.C.  Cir.  1986), 
cert,  denied.  479  U.S.  1033  (1987). 

^  In  the  absence  of  such  int^ration,  however,  joint  pricing  or  market  allocation  agreements 
among  providers  are  likely  to  be  qsc  s£  unlawful  under  current  law  because  they  yield  higher  prices 
and  fewer  choices  for  consumers.  Thus,  for  example,  if  competing  providers  negotiate  jointly  with 
AHPs  in  forming  their  networks,  or  if  a  group  of  competing  AHPs  collectively  set  prices  to 
Purchasing  Alliances,  such  conduct  would  be  unlawfiil  as  price-fixing.  By  the  same  token,  if 
competing  providers  divide  markets,  for  example,  widi  one  provider  doing  all  OB/GYN  services  and 
the  other  performing  all  cardiology  services  where  both  entities  had  previously  been  in  both  markets, 
the  arrangement  would  likely  be  unlawful.  Sfifi  Palmer  v.  BRG  of  Georgia.  Inc..  Ill  S.  Ct.  401 
(1990);  US  V.  ToDco  Associates.  405  U.S.  5%  (1972). 
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AHP  q>inover  to  ooOanoaoa  prices  fiv  services  thqr  offer  outside  the  ftsnewock  of  the 
AHP.  ndi  'spOlover  ooOnsioa'  woaU  vioble  the  matna  laws. 


a.         Prefider  PiTltripHWf    Providers  have  utoialiji  leovay 
laws  to  decMkwfaom  to  indnde  within  a  provider  aeDHOfk  or  AHP.  Unlessthese 
market  power,  the  exdnskn  of  specific  providers  fJFom  Ihea  is  aot  laoly  to  raise 
example,  iftherearetfareeorfimr  AHPsinagiveaBafkBt,  theeadnsioaofaproviderfroB 
generally  would  not  be  a  probtem  under  the  anurust  laws,  since  such  providers  could 
anodier  AHP. 

Afllkrust  issues  may  arise,  however,  if  the  exdosion  of  health  care  pioviders  has 
potential  to  raise  prices.  Fdr  example,  if  providers  tfaemseives  determine  which  providers  ar 
to  AHPs,  there  migta.  be  a  potettial  for  exdnding  cenain  types  or  classes  of  providers, 
podiatrists,  cfairopractors.  nurse-midwifies  or  psjrcfaologists,  who  have  been  bictling  certain  rUuteuti  of 
the  medical  estafolishmoit  {<x  access  to  coasumers.  Such  exchisions  may  be  ] 
laws,  espedally  if  the  excluded  providers  have  no  reasoaiMe  alternative  AHPs  with  which  to ; 
If  health  care  r^orm  estaMisfaes  spedSc  guidelines  en  provider  partkqntion,  then  it  is  less  Ukeiy  i 
there  will  be  antitrast  concerns  in  this; 


b.  fatfr^"  PenRng.  Eadusive  arrangements  between  providers  and  their  networks 

or  between  provider  networks  and  AHPs  are  likely  to  be  part  of  heallh  care  reform.  Exchmve 
arrangements  are  often  prooompedtive  and  are,  tfaerefort,  ordasvily  lawful  under  the  antiliust  laws.  For 
example,  an  exclusive  contract  between  a  hospital  and  one  of  several  competing  provider  groops  that 
ensures  oofltinDity  of  coverage,  improves  efficiency  and  utiteation  of  facilities  and  restmrces,  or  Jncreases 
the  volume  of  a  particular  procedure  perfiormed  at  a  givBiinttitutinn.  thus  deueaungcostt  and  inueasing 
die  quality  of  care  at  die  institutioo,  is  not  unlawfiil.  The  drive  by  insurers  to  creato  'Cemers  of 
Excdlence*  fi.e..  drsignated  insritntioos  fbr  the  performance  of  partirnlar  specialtiet  or  procedures) 
exemplifies  the  recognized  advantages  of  exclusive  anangeraenis.  SimOariy, 
between  one  of  several  tertiary  care  farilitifs  in  a  given  market  and  an  AHP 
percentage  of  the  subscribers  in  that  market  (less  than  30%  to  35%)  will  not  I 
tertiary  care  *y-i'*M'*  from  participating  in  the  market  or  preclude  competition  among  the  AH^ 


Only  if  exclusive  arrangements  involve  the  exercise  of  substantiai  aurket  power  in  either  pair's 
market  fe.g..  providers  with  higb  market  shares)  are  thqr  liceiy  to  be  fiouad  uareasoaafaly  exchaiaaary 
and  dms  antioompedtive.''  The  amount  that  each  market  (Le.  the  paccntage  of  health  care  served  by 
diat  AHP  and  the  percentage  of  those  provider  services  served  by  dwse  providers)  wiD  be  farecioied 
needs  to  be  determined.  As  discussed,  if  either  perceaiage  of  farecksure  exceeds  35 1 
exdnsiviiy  is  best  avoided. 


The  term  of  the  contract  between  die  providers  and  the  AHP  abo  is  impoftaaL    Long 
contractt  diat  restrict  uimpetitiun  should  be  avoided.   Obviously,  the  shorter  the  term  dw 
restriction  on  competition.  Generally,  dw  term  (rf  an  exclusive  ooutract  ihaald  be  dace 


«  £■»■■  Wnk  v.  American  Medical  Association.  719  F.2d  207  fTdi  Or.  I901.  mt  draiwl  467 
U.S.  1210  (1984).  onremaaL  671  F.  Supp.  146S  (N  J>.  DL  1987). 

"  SfiE  Hvde  v.  Jefferson  Parish  Hospital  District-  4tt  U^.  2  (1984). 


173 

a  leicki^  hoqiiaO  is  critical  to  *e  AOI^  of  lU  AHPk  10  ooaipae  eSBOmly.  *a  oae  ASP'S  ( 

dl   rniTi    nil  Miiil  ■iifcihiliniili      If  owe  AHP  coBtraas  iiiliiinlj  mnA  *e  vaij 
gnnp  is  a  aaiftEl.  AeaAe  otter  AHFi  ate  it  a 

m  a  BHlEet  iritt  oaly  a  few  AHh  ooaid  ilao  intwintr 
litoiiilrii  TTirtt  nrrtiiTTiT rrfarraiHirf  *Tr*  ■'~~*-'  xopartidpniimm^eAHPii 
far  the  cxdaded  pn)vidas  to  ooapele.  Daderi 
l>cmw<live  woaidbe  to  not  iriiiw i  yuithii 1 1  firaai  patDcipabaB  is  ilkmttve  Aim. 

c         Bo  will-  DujfUNblqr  | 
HMQt.  as  wefl  as  to  thwart  antapls  b^  allied  I 
palk'Miatly  tettiaty  care  farMiiipt.  la  Aecoatextof  I 
ooBHl  Bctaoe  enotts  aaiw^g  ptovneis  or  wtar  ■etwons  u 
of  sach  plaas  were  "laaooepliUe'  to  Ihea;  dccisioas 
;  rf  imwidec^  or 
Boycotts  by  coaipetiag  providea  loi 
fioa  Ike  aelwoik  or  AHP  woald  be  I 

C         l^wwder  Kfayii  i 

dnt  have  a  teadeacy  to  create  a  I 

a  wtergtt  is  ^riaafiri  dppcads  tfOB  a  broad  MOf  of 

providpts  ia  Ae  ■atket;  dwdegieeto^ 

•  choice;  tte  ease  by  which  aew  providers  any  i 
r.  and  wfaediertheaeiSBrwapreveata6fliBg&aifnwl 
;  of  heafeh  care  providecs  ia  1 


7.         iBf'  f  ifitP  af  ftaaldi  n  and  Iimagrs. 


isa 


LEedS^OUCCc^itt.  476  U^  447  (191Q. 

938 F^  1206 (lllh Or.  1991);  n«  .  »«Afa«i 
MfTffiiiriTIP    S9S  FJd  IZTt  (7«  Or.X  cat,  deaied.  ill  S.  Q.  295  09901:  Hn^aial  Qap.  of 
Airma  T  F T-C.  M7 F.2d  I3tl  fTdi  Or.  1986).  £aLjffi^  481  U^  1038(1987):, 
Heahh  Syaans/WesL  Doctat  No.  9Z34.  1992  F.T.C  Lexis  297  (Dec  9.  1992). 
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ancillary  providers  (such  as  home  health  care  or  durable  medical  equipment  providers),  and  community 
care  networks  where  providers  at  different  levels  in  the  delivery  system  coordinate  the  provision  of  care. 
These  arrangements  are  typically  permissible  under  the  antitrust  laws  as  long  as  they  do  not  involve  the 
exercise  of  excessive  market  power,  for  example,  by  leveraging  power  in  one  market  unfoirly  to  exclude 
competing  providers  in  another  market,  dius  raising  prices  or  limiting  consumer  dioice. 

Managed  care  today  already  is  integrating  in  many  market  providers  and  insurers.  As  discussed, 
this  managed  care  integration  generally  raises  few  antitrust  concerns.  The  key,  as  discussed  with  respect 
to  Purchasing  Alliances  contracting  with  AHPs  and  AHPs  in  turn  contracting  wiA  providers,  is  to  ensure 
that  after  the  insurer/provider  integration,  there  still  are  enough  insurers  and  providers  to  form  other 
AHPs. 

m.   IMMUNITIES  AND  EXEMPTIONS 

A.  Overnew  of  Possible  Immunities 

Competition  is  expected  to  be  an  integral  factor  in  health  care  reform.  As  discussed,  the  antitrust 
laws  are  not  a  barrier  to  health  care  reform.  Moreover,  in  a  reformed  health  care  system,  the  antitrust 
laws  can  be  an  effective  tool  in  maintaining  the  proper  balance  between,  and  the  efficient  operation  of, 
the  large  integrated  networks  of  providers  and  large  alliances  of  purchasers  contemplated  by  health  care 
reform.  Thus,  a  blanJcet  antitrust  exemption  is  neither  necessary  nor  desirable  to  the  overall  purpose  or 
implementation  of  health  care  reform.. 

The  antitrust  laws  can  be  displaced  by  Congress  through  express  or  implied  exemption  from  the 
antitrust  laws  ('express  or  implied  repeal*)  or  by  individual  states  Aat  choose  to  r^ulate  in  areas  where 
competition  would  otherwise  be  required  ('state  action').  The  elements  and  requirements  for  the  various 
methods  of  modifying  the  application  of  the  antitrust  laws,  as  well  as  the  potential  loophole  that  may 
^-.remain  under  a  health  care  reform  package  for  states  to  enaa  legislation  at  die  state  level  that  would 
diwart  achie-.      ^nt  of  the  goals  of  a  health  care  reform  package,  are  '^  .^cussed  below. 

B.  Express  Exemptions  and  Implied  Immunities 

1.         Implied  Repeal 

When  Congress  passes  legislation  (e.g..  health  care  reform)  that  is  inconsistent  widi  laws 
previously  enacted  (e.g..  the  antitrust  laws),  the  pre-existing  statute  is  said  to  be  repealed  to  the  extent 
necessary  to  effectuate  the  new  statute.*  This  occurs  not  only  when  Congress  includes  language  in  the 
subsequent  legislation  explicitly  repealing  the  earlier  legislation  or  some  portions  of  it,  but  also  when 
Congress  passes  inconsistent  legislation  without  acknowledging  the  inconsistency  or  expressing  its  view 
as  to  how  the  two  pieces  of  legislation  are  to  co-exist.  In  such  cases,  the  two  statutes,  their  histories, 
purposes,  and  methods  are  examined  to  ascertain  Congressional  intent  regarding  q>eration  of  the  two 
statutory  schemes.   A  subsequent  statute  can  be  found  impliedly  to  repeal  a  preceding  statute  if  the  two 


*     SUver  V.  New  York  Stock  Exch..  373  U.S.  341  (1963):  United  .States  v   National  Ass'n  of 
Sec.  Dealen.  422  U.S.  694  (1975). 
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sutulofy  scfaones  ire  'deariy  irpiif—*  so  ihM  apenaaa  of  oae  makes  impossihle  opeiJriuB  of  the 
odiei.'' 


Acoonfingly,  if  as  eaacied,  WjUk  cave  refom  rei|mRs  ooadact  Aat  ordioanly  rvscs  auuuusi 
ooacem.  then  that  condua  atgiuMy  woidd  be  immmir  if  and  to  die  exieot  diat  die  cnndnrt  was  necessary 
te  effectuate  heahfa  care  n  fca i  Forcoiilc,  heaMi  cage  nJuiMMay  regMrefee  ftmiiilw  of imwidei 
networks  to  csatraa  exdusivdy  wiA  a  particalar  insarsice  compaoy.  The  doctrine  of  implied  repeal 
would  iiniTMiniTf  diat  czdusive  oootracL  But  die  doctrine  would  not  jmrnunirg  anticranpetitive  cowfact 
widiin  that  networlL,  that  was  outside  the  scope  of  heahta  care  reiacm.  If  one  groopor  t]^of  praviden 
used  thdr  collective  power  to  ntrhwir  anolher  froap  of  providers,  ibat  exclusionary  con^Kt  not  called 
tor  by  health  care  reform  would  not  be  i 


As  the  above  ilhiuiJtiuB  tmtgtux,  the  doctrme  of  iaoplied  repeal  strikes  an  *rr"T"***  ^'^^"^ 
WhBe  it  will  inminniTg  condua  required  by  heaUi  care  refcim.  it  wiD  not  immiiniji'  rondnfl  not  so 
required.  M—^y  V~-»'-»  *»»«»*  rrr  rr^rrr^  Tjtr^Tt  l**r  frmBatrnr  ami  vjrmitrrr  a*'  a  im-iri^  drm  nm 
mean  that  aetwoik  providers  are  free  to  eafage  in  any  mwdnrt    CnmincT  not  spedficaily  reqaared  by 
he^fa  care  reform  that  harms  riwiu—  i  welfare  stil  would  be  subfect  lo  antitngt  laws. 

2.  Earprcss 


Health  care  reform  and  te  aMilnat  laws  sfaare  coomnn  (oab  in  dut  botti  seek  to  preserve  quBiy 
of  care  and  consumer  choke  and  reduce  costs.  Far  from  being 'deariyrepugitaat'loheddi  care  lefarm. 
the  artiiiinj  laws  are  a  tool  far  pioieuing  agaiBst  excessive  market  power  aad  coiluskia  dot  could 


"     TbeSqxemeContt  considered  the  possibOity  of  an  implied  repr-<' of  die  ntitnist  laws  by  die 
National  Health  Plamiii^  and  Resources  Devefopmeot  Act  of  1974,  PidMic  Law  93-641  (1974)  ^ow 
repealed),  which  establidied  a  regulatory  framework  for  the  development  of  health  faciities.    Ike 
Act  provided  for  a  netwmk  of  oigMiMions  and  officials  to  smdy  beaUi  care  needs  and  permit  new 
constniction  and  development  only  where  there  was  a  determiBed  'need.'  The  regnlaiofy  system 
provided  not  only  for  mandatory  'certificates  of  need*  Of  states  opted  imo  the  federal  health  plannii^ 
system),  but  also  called  for  vofontaty  action  by  privse  providers  to  engage  in  private  action 
consistent  with  the  'needs*  rirtrrminrrt  for  the  area.   While  the  heaUi  planning  laws  were  grounded  in 
a  philosophy  anrithrtical  to  the  jaaiirJ  laws  (fookmg  to  regulation  radier  than  coo^etition  for 
containing  health  care  oasts)  and  reflected  a  CoogressioBal  belief  that  oompetitioa  was  irrdevaat  in 
the  heahh  care  industry,  the  heaM  piawiiat  l*"s  **cn  held  not  to  repeal  impliedly  the  antitriBt  laws. 
Becase  the  heaMi  planamg  laws  sttled  diat  providers  'may'  rugagf  in  ctrtain  crmdnct,  bat  (fid  not 
require  parties  to  engage  in  &at  awdact.  Ike  Si^veme  Coort  faimd  IhM  Ihey  were  not  'dearly 
repugnant*  to  provide  a  blaniat  mipiied  repeal.  Thus,  even  if  private  cooperative  oomlnct  were 
encouraged  by  die  heahh  planning  law.  ami  were  eng^^ged  in  for  diat  pmpose.  there  laay  be  ao 
miitnist  immnnity.  However,  specific  reqniremeals  of  a  heaU  planung  or  other  law  mi^  be 
suffidem  impliedly  to  repeal  the  andtnist  law.   National  Gcr'''ftitH;ii  Hospital  and  GetOBtolofy 
Center  v.  Mue  Cross  afW^K^  Citj  4S2  U.S.  378  (1981).  TIk  Court  left  open  die  possibility  diat 
qiecific  conduct  required  by  federal  or  state  health  plarming  laws  would  be  immune  from  a«4nnnt 
scrutiny  but  found  that  condua  taken  to  forther  the  'goals  oP  the  heahh  planning  laws  would  not  ipso 
fiSSiht  JimrnniR  fiwn  the  ; 
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undennine  the  goals  of  health  care  reform.    Under  these  circumstances,  any  broad  express  antitrust 
exemption  would  be  counterproductive." 

Neverthdess,  if  some  specific  area  is  deemed  inappropriate  for  antitrust  scrutiny,  a  narrowly 
drawn  express  exemption  may  be  proposed."  However,  to  the  extent  that  conditions  are  believed 
necessary  to  justify  an  antitrust  exemption  for  particular  conduct,  other  legislative  safeguards  would  be 
necessary  to  ensure  that  the  exemption  did  not  result  in  higher  prices,  reduced  output,  barriers  to  entry 
or  innovation,  or  other  exclusionary  condua  that  would  frustrate  the  purpose  of  the  legislation.^ 

C.         State  Action  Immunity 

In  our  dual  system  of  government,  antitrust  exemptions  may  also  result  from  state  regulation 
inconsistent  with  federal  antitrust  laws."  Such  'state  action*  immunity  flows  from  die  concept  that 
states  may  determine  that  in  particular  areas  a  system  other  than  competition  is  desirable.  Unlike 
Congress,  states  cannot  simply  mandate  that  federal  antitrust  laws  do  not  apply  to  particular  condua. 
To  create  an  antitrust  exemption,  states  must  supplant  competition  with  a  system  of  state  regulation 


"    There  are  several  proposals  currently  pending  in  Congress  for  various  antitrust  exemptions. 
These  proposals  for  the  most  part  are  premised  on  arguments  that  the  antitrust  laws  significantly  chill 
conduct  that  could  be  helpful  in  improving  access  and  containing  health  care  costs.   As  noted  earlier, 
the  history  of  antitrust  in  health  care  has  shown  that  the  application  of  antitrust  in  diis  area  has 
provided  significant  benefits  to  health  care  markets  by  permitting  innovations  that  promote  efficiency 
and  lower  costs.   If  the  exemptions  currently  being  propounded  were  adopted,  these  benefits  and  the 
opportunity  for  others  would  be  largely  eliminated. 

"    The  concern,  of  course,  is  that  an  exemption  will  be  inadvertently  created  when  none  is 
warranted  or  created  too  broadly  when  a  narrower  exemption  would  suffice. 

"     An  understanding  of  implied  inmiunities  and  express  exemptions  is  particularly  important  with 
respect  to  global  budgets,  voluntary  price  controls,  and  mandatory  rate  regulation  which  have  been 
discussed  in  conjunction  with  health  care  reform  proposals.   While  one  of  the  purposes  of  health  care 
reform  is  to  contain  costs,  price  regulations  or  other  exemptions  such  as  price  negotiations  among 
providers  will  interfere  with  the  competitive  market  place  and  cause  pricing  to  be  unrelated  to  either 
supply  or  demand.    In  addition,  voluntary  restraints  agreed  to  on  a  cooperative  (rather  than  unilateral) 
basis  by  competitors  may  pose  a  significant  antitrust  risk.   See  generally  United  States  v.  Socony- 
Vacuum  OilCo..  310  U.S.  150,  225-28  (1939)  (pricing  restraints  encouraged  by  the  federal 
govenmient  in  the  oil  industry  were  irrelevant  to  price  fixing  sdieme);  Consumers  Union  of  United 
States.  Inc.  v.  Rogers.  352  F.Supp.  1319,  modified  and  afTd.  506  F.2d  136.  144  (D.C.  Cir.  1974) 
(executive  branch  without  authority  to  exempt  voluntary  restraint  agreements  among  foreign  steel 
producers  from  antitrust  laws). 

**    The  foundation  for  state  action  immunity  is  Parker  v.  Brown.  317  U.S.  341  (1943),  where  the 
Supreme  Court  held  that  the  Sherman  Act  was  not  designed  to  prohibit  acts  by  states  in  their  capacity 
as  a  sovereign.  Recognizing  the  principles  of  federalism,  the  Court  noted:    *In  a  dual  system  of 
government,  in  which,  under  the  Constitution,  the  states  are  sovereign,  save  only  as  Congress  may 
constitutionally  subtraa  from  their  authority,  an  unexpressed  purpose  to  nullify  a  state's  control  over 
its  officers  and  agents  is  not  likely  to  be  attributed  to  (Congress.*  Id-  at  352. 
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whereby  the  stite  ddwr  iKdf  ads  to  violate  die  mskcf  ia  place  of  coapetilioa  or  auiwiy 
ngaiitory  actioos  of  privaK  panies. 


For  sttfe  action  iiiinwily  to  be  fiouad.  a  SUK  Irgnlawe  for  i 

acting  as  a  sovcR^)  most  deariy  araoalaie  and  affmaaiively  express  at  nae  poliqrai 
dcsignwl  to  (lisplafy  bosiiMss  fieedoui  and  uwnwtilioa  aad  die  me  Bost  actneiy 
If  dM  regulaury  system  establisfaed  by  die  state  nvotves  pcmce  as  wcH  as 
aiVlitiotial  requirenient  —  diat  die  stale  supervise  die  priv^e  "--^r*  —  is 
receady.  dK  Saproae  Coart  has  npiaimul  dui  dw  sise  sapervinaa  leyiied  far  privato  ooadai 
be  'active*  aad  'participatory;'  it  aant  iadade  '[ajcaal  sOto  iimiiiiian.  aot  defacaig  to  ] 
laoiiooBipeiitiwe)  arrangemeias  aader  dK  anpiffs  of  stmt  bar  ....*"  Jadicial  i 

saiiervisiaa."    Merc  'acgMive  option'  review  by  stato  jfjumju  n  aot  siAdeat  to  invoke  Ac 

Ites.  die  Coart  ooatiaKS  to  caphasiK  that  statts  ate  aoi  empowered  to  tqwai  iederal 

t  laws  except  wbealh^  replace  ooa^KtitiiM  wih  a  I 


Siatt  actioa  imnaiai^  any  be  rdevaat  to  heabh  care  rcfara  area  ia  two  wqps.    Firtt.  to 
extern  diat  die  heatafa  refani  piugijai  creates  (qr  '*tt'^*^  that  staKs  create)  stae  foweraaieatal 
to  6nictiaB  ia  heaU  care  aarfceis  (far  1 1  naph  .  |,i aaiiaiii  raiihiii^i,  ABiaaccs),  a 

Thar  TTTfr  ynriUrs  arr  Trranl  try  dir  anr  iwiigi  i,  nrr  I'lmfit  frr  nim  to  nraiittrr  nrrfidly 
I  wil  apply  and  whether  dhai  is  Ae  iaaeau 


Seooad.  afaseat  a  fiedetai  ietidaUve  letliittiun.  sDtts  wfll  reaaia  free  to 
diaiooalddiwandieoliiectivcsafdtoheattrefampackaee.  Osre^, 
are  coasidermg.  Irgislarioa  to  cteato  siato  tcgaiatory  boifies 

coOAurative  aiiaugeuienls  fioa  aaaiiiasi  suuiiay.    To  pre«e«  estabfiAneia  of  j"^'-^'"— ' 
profrans  or  programs  diat  woaU  diaanate  the  competiliaa  anticfHtod  by  Ae  hedlh 
the  heahh  referto  legisladon  ooaU  specify  dot  Ae  heal*  reiHto  l^iriana  Bail  a  ttae's  AS^  to 
:  regulaiory 


D.         Spfrifir  Antifngt  Kate  and 


*  CaBfbnm  Retail  Lioiior  Dealiai  Aa'l  -   MM»al  AlnmiiaiiiL  lac    44S  U-S  OT  ttVKI^ 

"   HL 

*  F.T.C.  V.  Ticor  Tale  Insuraace  Co.-  19Q2-I  Trade  Cat  ttTSIi  t «  1*7  m  «  OK  (10W> 

*  PMrictv   Barwt.41SU.S.9»n<ttL 

*  F.T.C.  V.  Ticor  Tale  insarance  Co-  1992-1  Trade  Cat.  ICOI)  f  W.ICT  m  «.«!<  (WW> 

:aretoicBiteea 


part  of  rnaMi  11 1 .  stale  laws 

Qt-.  430  VS.  SI9.  525  (1977)  (ciBtt 


178 

While  antitrust  laws  are  not  a  barrier  to  health  care  reform,  any  perception  to  the  contrary  can 
be  effectively  addressed  in  health  care  reform.  Guidelines^  could  be  developed  that  set  forth  the 
framework  for  competition  and  antitrust  analysis  in  the  delivery  of  health  care  services.  Such  guidelines 
could  dispel  much  uncertainty  about  die  antitrust  risks  of  particular  condua. 

For  example,  the  guidelines  may:  (1)  specify  a  minimum  number  of  AHPs  or  provider  groups 
that  could  operate  in  a  particular  geographic  area;  (2)  limit  the  number  or  percentage  of  an  area's 
providers  that  can  be  in  an  AHP;  (3)  establish  minimum  market  shares  below  which  AHPs  or  provider 
groups  will  be  deemed  to  not  have  market  power;  (4)  specify  the  percentage  of  consumers  or  other 
purchasers  from  an  area  that  may  belong  to  a  purchasing  group;  (5)  specify  die  circumstances  under 
which  providers  in  an  AHP  or  provider  group  may  allocate  services  among  Aemselves  in  participating 
in  a  capitated  plan;  (6)  identify  the  circumstances  under  which  an  AHP  or  provider  group  may  lawfiilly 
exclude  providers  from  participation;  (7)  indicate  the  circumstances  under  which  high-tech  equipment  may 
be  shared  among  competitive  AHPs  or  provider  groups;  or  (8)  clarify  the  circumstances  under  wfaidi 
providers  in  rural  areas  may  share  or  consolidate  resources  to  offer  comprehensive  health  care  coverage. 
Whether  these  guidelines  are  necessary  or  desirable  dq>ends  to  a  significant  degree  upon  die  specific 
terms  of  the  forthcoming  health  care  reform. 

rv.  CONCLUSION 

"Hie  two  principal  goals  of  health  care  reform  are  universal  access  and  cost  containment.  Health 
care  reform  seeks  to  achieve  these  goals  through  Purchasing  Alliances.  Having  several  competing 
Purchasing  Alliances  available  to  consumers  in  every  area  would  preserve  consumer  choice  and  keep  the 
Purchasing  Alliances  efficient  and  responsive  to  the  market. 

Health  care  reform  also  contemplates  die  formation  of  competing  AHPs  which  integrate  health 
care  services  and  financing.  As  long  as  consumers  have  the  option  to  choose  between  several  competing 
integrated  AHPs,  these  AHPs  would  be  unlikely  to  present  significant  antit  jst  risk. 

The  antitrust  laws  share  many  of  the  goals  of  health  care  reform.  A  blanket  exemption  from  the 
antitrust  laws  is,  therefore,  neither  necessary  nor  appropriate.  The  antitrust  lav/s  are  not  a  barrier  to 
health  care  reform  but  rather  a  means  of  promoting  and  protecting  the  more  innovative  and  cost  effective 
mechanisms  contemplated  by  health  care  reform. 


"    Guiddines  could  be  provided  in  the  health  care  reform  l^islation  itself  or  through  guidelines 
issued  by  the  Federal  Trade  Commission  or  Department  of  Justice  or  issued  jointly  by  bodi. 
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SlATElfENT  CXr  JEKALO  R.  SCHENKEN 

Ifr.   Chairman   and  Mfmihwre  of  the  SiJirnmmiitee:  Mj  name  is  Jefald  R. 

Sdienken,  MD.  I  am  a  pathologist  from  Omaha,  Nebraska  and  a  ineniber  of  the 
Board  of  Trustees  of  the  American  Medical  AssocLation  iAMA).  AMA  Associate  Gen- 
eral Counsel  Edward  B.  Hirshfeld,  JD,  accompanies  me  today. 

The  AMA  appreciates  the  opportunity'  to  address  this  SubcommittBe  regarding  tiie 
current  antitrust  environment  and  its  impact  on  tlie  health  cai«  deKveiy  system, 
both  in  its  present  form,  and  ais  it  will  surely  evolve  under  the  health  system  refuiui 
proposals  that  are  now  being  considered.  We  bdieve  thai  the  focus  on  health  system 
reform  in  the  103rd  Congress  provides  a  unique  opportunity  to  take  action  on  a 
number  of  viable  approaches  for  improving  access  to  quality'  medical  care.  As  these 
optiwis  are  explored,  a  reexamination  of  federal  antitrust  law  and  enforcement  pcd- 
icy  as  applied  in  the  hesilth  care  setting  is  a  necessary  component  of  the  debate. 
To  this  end,  the  AMA  recommends  enactment  of  legislative  initiatives  to  provide 
clarification  of  the  antrtrust  laws  bo  that  physicians  are  able  to  participate  in  ibe 
system  in  a  way  that  promotes  competition  and  thereby  contributes  to  tiie  delivay 
rf  affordable  medical  services  to  all  of  our  citizens.  The  AMA  does  mat  aeek  an  e*.- 
emption  from  the  antitrust  laws  for  i^yskians. 

ANmVLST  AND  liANAGED  OOMFGnnOM 

The  major  proposals  addresang  leform  of  the  present  heaMi  care  system  con- 
temi^ate  a  managed  competition  model,  with  managed  care  plans  likely  to  provide 
a  siibstantial  volume  of  care.  While  the  sjaedfic  design  of  the  Administration's  plan 
has  yet  to  be  formulated,  it  is  dear  that  health  care  providers  will  be  expected  to 
work  cooperatively  under  any  new  framework  to  create  entities  capable  of  rendering 
eflBcient,  cost-effective  and  quality  health  care. 

In  order  to  realize  the  full  potential  of  the  responsibilities  that  the  medical  profes- 
sion will  be  e3q>ected  to  a«iam>t»  m  the  emerging  health  care  climate,  physinans 
most  be  ft«e  to  negotiate  with  managed  care  plans  on  a  variety  of  issues  without 
the  threat  of  civil  or  criminal  antitrust  actions.  Managed  competition  will  demand 
that  plq^sicians  rpsptmd  rojtecliveiy,  in  order  to  respond  meaningfully.  Tbe  ability 
to  respaod  cnHertiveiy.  widioiit  engaging  in  pnce-fixing.  boycotts,  or  the  threat  df 
boycotts,  win  become  intsreasin^ly  inq>ortant  in  enabling  physicians  to  fulfill  their 
historic  role  as  advocates  fiar  tfaor  patiemts.  Thus,  the  AMA  seeks  limited,  specific 
darificatjon  td  the  antitrost  laws  and  their  enforcement  to  assure  that  physiaai^ 
can  fulfill  the  role  expected  of  Aem  in  the  leform  process. 

In  addition,  antitrust  reform  will  be  necessary  in  order  to  permit  loosely  inte- 
grated phy^dan  networks  to  erist.  Sadi  networks  can  be  valuable  in  the  gathering 
and  exchange  of  information  between  physicians  and  managed  care  organizations, 
as  well  as  to  payers  that  desire  access  to  a  geographically  dispersed  network  that 
covers  major  medical  specialties.  Reforms  are  also  necessary  to  facilitate  the  forma- 
tion  of  tightly  integrated  physician  networks.  Guidance  must  be  provided  as  to  the 
degree  of  integration  sufficient  to  constitute  a  legitimate  joint  venture.  Antitrust  re- 
forms are  necessairy  to  ease  the  burden  of  compliance  with  antitrust  laws  for  tight^ 
integrated  networks  that  qualify  as  joint  ventures.  AMA  proposals  to  reform  tiw 
antitrust  environment  addre^  both  of  these  situataons.  (See  Attadiment  Aj. 

l.The  ChiUing  Effect  afAmtitnui  Lam  in  the  Heaiik  CanArtma 

Under  traditional  antitnntl^pl  anai^sis  and  enfivoement  activities  of  both  tttbe 
Federal  IVade  GommiaBian  (FTO  and  the  Department  of  Justice  ( DOJ),  phy^cians 
who  have  attempted  to  negotiate  mliwliwdy  with  thand-party  payors  through  a  pro- 
fessional organization  or  a  joint  marketing  venture  have  been  subjected  to  criminal 
investigation  and'or  civil  penalties.  These  enforcement  efforts  reflect  an  unduly  re- 
strictive view  of  the  law  in  light  of  the  relevant  federal  court  decisions.  The  courts 
have  increasingly  come  to  recognize  the  unique  role  of  health  care  providers,  and 
are,  thexefore,  applying  a  more  flexible  legal  standard  than  either  the  FTC  or  tbee 
DOJ  in  judging  collective  activity  in  the  health  care  arena. 

The  decision  of  the  Ninth  Circuit  Court  of  Appeals  in  United  States  v.  AZs&w'  le- 
flects  this  trend.  The  Alston  case  mvolved  three  Tucson,  Arizona  dentists  who  wete 
charged  with  criminal  laicE-fixing  for  agreeing  on  a  revised  schedule  of  "co-pay- 
ments" to  iHopose  to  fimr  prepaid  dental  plans  ~  No  boycott  was  alleged  masmudi 
as  the  dentiflte  continoed  to  provide  services  to  plan  patients  throughout  the  nego- 
The  INKnth  Circuit  noted  that  health  care  providers  negotiating  with 


*974  F.2d  1206  (9tlt  Gr^  19801 
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payors  "face  an  unusual  situation  that  may  legitimate  certain  collective  actions."^ 
In  particular,  providers  must  deal  with  payors  who  "act  as  bargaining  agents"  for 
large  groups  of  consumers  who  dictate  "uniform  fee  schedules — anathema  in  a  nor- 
mal competitive  market.'"*  The  court  found  that  physicians  need  to  be  able  "to  band 
together  to  negotiate"  in  order  to  "level  the  bargaining  imbalance."^  As  the  court 
said: 

In  light  of  these  departures  from  a  normal  competitive  market,  individual 
health  care  providers  are  entitled  to  take  some  joint  action  (short  of  price 
fixing  or  group  boycott)  to  level  the  bargaining  imbalance  created  by  the 
plans  and  provide  meaningful  input  into  the  setting  of  the  fee  schedules. 
Thus  health  care  providers  might  pool  cost  data  in  justifying  a  request  for 
an  increased  fee  schedule.  Providers  might  also  band  together  to  negotiate 
various  other  aspects  of  their  relationship  with  the  plans  such  as  pajmnent 
procedures,  the  type  of  documentation  they  must  provide,  the  method  of  re- 
ferring patients  and  the  mechanism  for  adjusting  disputes.  Such  concerted 
actions,  which  would  not  implicate  the  per  se  rule,  must  be  carefully  distin- 
guished from  efforts  to  dictate  terms  by  explicit  or  implicit  threats  of  mass 
withdrawals  from  the  plans.  ^ 

The  Alston  decision  clearly  demonstrates  recognition  by  the  courts  of  the  need  to 
clarify  the  application  of  the  antitrust  laws  to  physician/payor  negotiations.  The  rul- 
ing anticipates  an  environment  in  which  health  care  professionals  are  permitted  to 
advocate  their  views  on  how  to  reduce  costs  without  sacrificing  quality.  However, 
under  current  policy,  physicians  who  engage  in  conduct  such  as  that  described  in 
Alston,  could  reasonably  expect  to  be  prosecuted  by  the  Department  of  Justice,  the 
FTC,  and/or  private  parties.  While  other  courts  may  also  recognize  the  decision  in 
Alston,  physicians  across  the  country  would  fear  protracted  litigation  to  vindicate 
their  activities.  Procompetitive  activities  by  physicians,  such  as  joint  marketing  ar- 
rangements, should  be  expressly  permitted  under  the  law  so  that  physicians  can  de- 
liver quality  health  care  in  an  efficient  manner. 

For  at  least  ten  years,  government  enforcement  agencies  and  private  antitrust 
counsel  have  sent  physicians  a  consistent  message:  collective  actions  by  physicians, 
whether  procompetitive  or  not,  carry  a  high  level  of  antitrust  risk.  This  advice  is 
not  mere  conjecture;  it  is  based  on  a  consistent  pattern  of  enforcement  by  the  FTC 
and  the  DOJ.  A  review  of  recent  case  law  as  applied  to  a  number  of  typical  fact 
patterns  reveals  the  unnecessary  antitrust  restrictions  that  are  now  present  in  the 
health  care  marketplace.  (See  Attachment  B). 

2.  Legislative  Solutions 

To  address  the  foregoing  concerns,  the  AMA  strongly  urges  clarification  of  the 
antitrust  laws — not  an  exemption.  Although  the  clarification  we  seek  could  be  ac- 
complished within  the  authority  of  the  enforcement  agencies,  statutory  action  would 
be  the  most  effective  solution.  A  statutory  scheme  permitting  health  care  providers 
to  join  together  to  collectively  negotiate  with  third-party  payors  with  respect  to  the 
operation  of  a  managed  care  plan,  its  administrative  procedures,  and  reimburse- 
ment schedule  will  act  to  promote  competition  and  facilitate  meaningful  health  care 
reform.  In  that  context,  we  offer  the  "Physician-Health  Plan  Negotiations  Act  of 
1993"  which  would  encourage  and  facilitate  physician  negotiations  with  managed 
care  plans  and  other  third-party  payors.  (See  Attachment  C)  This  model  Act  would 
establish  safe  harbors  for  physicians  who  collectively  present  their  views  to  man- 
aged care  plans  without  engaging  in  price-fixing,  boycotts,  or  the  threat  of  boycotts. 
The  Act  would  also  require  physician  input  into  administration,  coverage  and  pay- 
ment policies  of  managed  care  plans.  Physicians  would,  therefore,  be  free  to  ap- 
proach payors  collectively  to  provide  appropriate  input  on  fees  and  other  payment- 
related  issues. 

In  addition,  physicians  must  be  permitted  to  act  on  behalf  of  their  patients  on  is- 
sues regarding  access  to  and  quality  of  care.  In  a  managed  care  setting,  physicians 
can  provide  both  their  medical  expertise  and  practical  experience  in  formulating  and 
implementing  sound  policies.  For  example,  physicians  can  offer  the  most  salient  ad- 
vice on  the  appropriate  physician  to  patient  ratio  in  order  to  provide  optimal  patient 
care  in  particiilar  settings.  Where  managed  care  decisions  may  negatively  impact  on 
the  quality  of  patient  care,  physicians  can  serve  as  the  strongest  advocates  of  pa- 
tient interests  by  recommending  other  alternatives. 


^Id.  at  1214 

*Id. 

^Id. 

^Id. 
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The  AMA  believes  that  the  antitrust  laws  should  not  prohibit  physicians  afBliated 
with,  but  not  employed  by,  a  managed  care  plan  fix)m  collectively  providing  informa- 
tion to  the  plan  on  such  issues  as  medical  review  criteria,  quality  assurance  pro- 
grams, coverage,  medical  poUcy  and  reimbursement  decisions.  In  this  context,  we 
present  liie  "Managed  Care  Improvement  Act  of  1993,"  a  model  Act  that  would  re- 
quire managed  care  plans  to  establish  physician  committees  to  advise  plan  manage- 
ment on  medical  review  criteria,  quality  assurance  issues,  grievance  mechanisms, 
and  certain  financial  and  administrative  matters.  (See  Attachment  D)  This  model 
Act  would  also  provide  protection  for  physicians  who  provide  good  faith  advice  and 
recommendations  to  a  managed  care  plan.  It  would  further  provide  antitrust  immu- 
nity for  physicians  who  in  good  faith  participate  in  collective  activities  in  developing 
position  statements  relating  to  their  relationships  with  the  plan. 

In  addition,  there  have  been  extensive  discussions  over  the  years  about  providing 
hospitals  with  some  level  of  antitrust  protection  so  that  they  can  combine  to  more 
effectively  use  expensive  health  care  resources.  In  developing  such  legislation,  we 
urge  that  consideration  be  given  to  protection  for  physicians  and  other  providers 
who  may  be  locked  out  of  the  market  when  services  are  combined.  If  used  properly, 
a  combination  of  community  resources  wiU  yield  cost-eflFective  and  practical  results. 
However,  such  combinations  should  not  be  allowed  where  they  are  used  to  selec- 
tively exclude  practitioners,  thereby  decreasing  competition. 

PROFESSIONAL  SELF-REGULATION 

The  current  antitrust  statutes  and  enforcement  activities  have  acted  to  severely 
restrict  appropriate  professional  self-regulation  and  discipline  by  the  medical  com- 
munity as  well.  Most  state  and  county  medical  societies  have  by-laws  that  provide 
for  standing  committees  designed  to  mediate  and  resolve  patient  grievances  and  to 
discipline  members  that  engage  in  unethical  conduct.  Some  of  the  societies  hear  pa- 
tient complaints  about  fees.  However,  these  committees  have  become  inactive  or 
underused  in  many,  if  not  most,  geographic  areas.  When  medical  societies  have  tried 
to  exert  their  influence  on  economic  matters,  antitrust  provisions  have  thwarted 
their  efforts.  The  AMA  has  filed  a  petition  with  the  Federal  Trade  Commission  (See 
Attachment  E)  seeking  to  remove  limitations  that  restrict  the  medical  profession 
fi"om  pursuing  additional  efforts  to  police  itself.  To  this  end,  the  AMA  also  supports 
H.R.  47,  introduced  by  Representative  Bill  Archer  (R-TX). 

In  our  view,  carefully  designed  immunity  fi-om  the  federal  antitrust  laws  for  medi- 
cal self-regulatory  entities  engaged  in  enforcement  activities  designed  to  promote 
the  quality  of  health  care,  which  would  be  created  under  H.R.  47  and  which  were 
also  incorporated  into  S.  3348,  sponsored  by  Senator  Hatch  in  the  102nd  Congress, 
would  advance  progress  in  a  number  of  areas.  Under  this  type  of  statutory  scheme, 
standard  setting  and  enforcement  activities  that  would  be  permitted  to  flourish 
without  the  threat  of  undue  legal  sanction  would  include  peer  review,  technology  as- 
sessment, risk  management,  accreditation,  and  the  development  and  implementa- 
tion of  practice  guidelines  and  etiiical  codes. 

1.  ProfessioTud  Peer  Review  of  Fees 

The  Federal  Trade  Commission  has  issued  a  number  of  advisory  opinions  r^ard- 
ing  the  operation  of  professional  peer  review  of  fees.  These  opinions  have  recognized 
that  properly  managed  programs  can  yield  procompetitive  benefits.  The  benefits 
cited  by  the  FTC  include  an  increased  flow  of  information  about  physician  fees  to 
patients,  enabling  them  to  compare  fees  when  selecting  a  physician.  Such  programs 
can  also  act  as  an  inexpensive  and  efficient  method  to  resolve  fee  disputes. 

In  accordance  with  FTC  guidelines,  the  AMA  has  filed  a  petition  for  an  advisory 
opinion  on  professional  fee  peer  review.  Our  program  would  modify  these  guidelines, 
however,  to  involve  mediation  of  complEiints  about  fees,  mandated  physician  partici- 
pation, and  the  abihty  to  discipline  pnysicians  for  fee  gouging.  Unaer  this  program, 
state  or  county  medical  societies  woiild  perform  most  of  the  professional  review, 
with  the  AMA  acting  as  an  appellate  body  for  decisions  and  opinions  of  the  state 
societies.  This  tjrpe  of  enforcement  activity  would  serve  to  protect  patients,  increase 
their  confidence  in  the  belief  that  they  will  be  treated  fairly,  and  facilitate  tiie  oper- 
ation of  the  market  for  physician  services  as  well. 

2.  Health  Care  Fraud  and  Abuse 

The  AMA  has  undertaken  a  number  of  initiatives  designed  to  eliminate  health 
care  fi^ud  and  abuse.  We  have  participated  with  the  FBI  in  training  agents  to  ferret 
out  fi'aud  and  abuse,  established  a  toll-fi-ee  hotline  so  that  physicians  and  medical 
societies  may  report  fi-aud,  and  worked  actively  with  the  Federation  of  State  Medi- 
cal Boards  to  identify  physicians  who  cross  state  boundaries  to  defy  the  law. 
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In  recent  Congressional  testimony,  the  AMA  urged  appropriate  application  of  the 
antitrust  laws  to  permit  information  exchange  between  insurers  and  to  afford  immu- 
nity to  those  who  provide  information  in  good  faith  leading  to  prosecution  and  con- 
viction of  health  care  offenses.  We  behave  that  such  an  appUcation  of  antitrust  laws 
would  contribute  to  the  elimination  of  health  care  fraud  and  abuse. 

CONCLUSION 

The  AMA  strongly  recommends  changes  to  the  current  antitrust  environment, 
particularly  as  health  system  reform  will  dictate  the  use  of  new  procompetitive  ap- 
proaches for  the  delivery  of  affordable  medical  care.  Managed  competition  will  re- 
quire the  incorporation  of  substantial  efficiencies,  making  cooperation  among  health 
care  providers  and  coordinated  activity  on  behalf  of  patients  imperative.  Health  care 
antitrust  relief  will  permit  physicians  to  form  networks  to  address  the  changes  that 
will  inevitably  occur  and  provide  valuable  input  into  the  policymaking  activities  of 
managed  care  plans.  Appropriate  legislative  solutions,  such  as  those  we  have  rec- 
ommended today,  will  contribute  to  the  success  of  any  model  for  health  system  re- 
form that  is  ultimately  adopted. 

Attachment  A— American  Medical  Association  Proposed  Antitrust  and 

Managed  Competition 

The  American  Medical  Association  (AMA)  has  submitted  substantial  materials  to 
the  White  House  Task  Force  Working  Groups  (WHTFWG)  about  the  need  for  anti- 
trust reforms  to  facilitate  the  formation  of  physician  networks.  The  following  is  an 
additional  submission  based  upon  the  reactions  that  we  have  received  from  the 
WHTFWG  to  date.  In  particular  this  submission  addresses  the  need  for  antitrust 
reforms  to  facilitate  "tightly  integrated"  physician  networks  as  well  as  "loosely  inte- 
grated" physician  networks.  This  submission  does  not  repeat  our  previous  materials 
or  restate  our  proposals.  Instead  it  is  directed  at  responding  to  the  issues  raised  by 
the  WHTFWG. 

THE  NEED  FOR  COOPERATIVE  PHYSICL\N  NETWORKS  UNDER  MANAGED  COMPETITION 

The  managed  competition  proposal  that  the  WHTFWG  is  assembling  is  designed 
to  reduce  costs  while  maintaining  or  enhancing  quality  by  fostering  cornpetition  be- 
tween vertically  integrated  managed  care  plans.  The  successful  operation  of  these 
plans  depends  on  a  high  degree  of  cooperation  among  the  physicians  that  participate 
in  them.  In  most  models  of  these  plans,  physicians  are  expected  to  cooperate  in  the 
following  ways: 

1.  Coordination  in  the  referral  of  patients  to  physicians  in  different  specialties  and 
the  referral  of  patients  to  other  types  of  providers  as  needed. 

2.  Cooperation  in  the  total  management  of  patient  needs,  with  one  physician  re- 
sponsible for  assessing  total  patient  needs  and  monitoring  the  patient  as  the  patient 
sees  other  providers. 

3.  The  development  and  implementation  of  protocols  and  guidelines  for  the  man- 
agement of  patients. 

4.  The  development  and  operation  of  information  systems  to  monitor  quality  and 
the  management  of  costs. 

5.  Cooperation  in  educational  processes  designed  to  help  physicians  use  informa- 
tion about  quality  and  cost  outcomes  to  improve  results. 

6.  Credentialing  processes  to  assure  the  quality  of  providers  that  enter  and  re- 
main in  the  network. 

7.  The  operation  of  joint  administrative  procedures  to  realize  economies  of  scale 
in  network  administration. 

8.  The  coordination  of  investment  in  and  usage  of  equipment  and  facilities  to  real- 
ize economies  of  scale. 

9.  The  operation  of  patient  safety  and  risk  management  programs. 

10.  The  purchase  of  medical  supplies  and  other  products,  such  as  liability  and 
stop  loss  insurance. 

This  is  not  an  exhaustive  list — there  are  numerous  other  areas  in  which  coopera- 
tion is  necessary  or  desirable,  many  of  which  are  difficult  to  anticipate.  The  more 
creative  and  innovative  the  network  in  finding  areas  of  cooperation  that  result  in 
efficiencies,  the  more  successful  it  is  likely  to  be.  The  higher  or  "tighter"  the  degree 
of  cooperation  in  these  matters,  the  greater  the  potential  for  efficiencies. 

There  must  also  be  a  high  degree  of  cooperation  in  developing  the  financial  ar- 
rangements that  underlie  the  physician  component  of  a  vertically  integrated  man- 
aged care  plan.  Sophisticated  financial  and  actuarial  analysis  is  necessary  to  de- 
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velop  physician  compensation  arrangements  that  provide  incentives  to  maintain 
quality  while  controlling  costs,  Uiat  are  at  levels  which  allow  the  plan  to  remain  cost 
competitive  with  other  plans,  and  that  allow  the  plan  to  attract  enough  competent 
physicians  to  treat  potential  beneficiaries. 

The  AMA  beUeves  that  vertically  integrated  plans  will  be  more  successful  in  re- 
ducing costs  while  maintaining  and  enhancing  quality  if  physicians  have  a  strong 
role  in  their  organization  and  in  the  development  of  their  operational  poUcies  and 
procedures.  Physicians  have  always  been  a  vibrant  source  of  creative  initiative  and 
can  make  substantial  contributions  to  the  search  for  ways  to  deUver  hi^  quality 
care  more  efficiently.  However,  they  are  not  at  their  best  if  simply  forced  to  take 
direction  from  a  limited  group  of  non-physician  managers. 

Physicians  will  be  committed  and  make  their  best  contributions  if  they  have  the 
autonomy  necessary  to  implement  their  concepts.  They  will  have  the  autonomy  nec- 
essary for  them  to  embrace  the  goals  of  reducing  costs  while  enhancing  qusdity  if 
they  are  allowed  to  organize  themselves  into  the  cooperative  arrangements  required 
to  succeed  under  managed  competition.  Further,  physicians  should  not  have  to 
merge  their  practices  wiui  other  groups  in  order  to  nave  a  voice  in  managed  care — 
independent  physicians  who  are  allowed  to  organize  in  ways  that  preserves  their  in- 
dividual autonomy  can  make  substantial  contributions  to  the  goals  of  healtii  system 
reform. 

THE  ANTITRUST  LAWS  AND  PHYSICIAN  NETWORKS 

Achievement  of  the  hi^  degree  of  cooperation  contemplated  under  managed  com- 
petition without  violating  the  antitrust  laws  is  not  a  problem  for  physicians  who 
have  fuUy  integrated  their  practices,  such  as  physicians  who  are  members  of  large 
group  clinics  that  contract  with  managed  care  plans  or  operate  their  own  vertically 
integrated  managed  care  plan.  Antitrust  compliance  is  also  not  a  problem  for  physi- 
cians who  are  employees  of  vertically  integrated  managed  care  plans  or  a  private 
institution  such  as  a  hospital  that  contracts  with  managed  care  plans.  These  groups 
of  physicians  are  considered  to  be  parts  of  single  entities  under  the  antitrust  laws 
and  therefore  incapable  of  conspiring  with  one  another. 

However,  the  vast  majority  of  practicing  physicians  are  in  solo  practice  or  in  small 
groups.  Physicians  who  are  in  independent  practice  cannot  achieve  the  hi^  degree 
of  cooperation  necessary  to  be  part  of  a  successfiil  managed  care  plan  without  com- 
ing under  strict  antitrust  scrutiny.  If  they  want  to  retain  their  independence,  they 
have  a  choice  between  becoming  independent  contractors  with  a  vertically  inte- 
grated managed  care  plan,  or  cooperating  to  form  a  group  that  contracts  with  verti- 
cally integrated  plans  or  which  becomes  a  managed  care  plan.  If  they  become  inde- 
pendent contractors,  there  are  strict  limits  under  the  antitrust  laws  on  their  abiUty 
to  independently  develop  cooperative  arrangements  or  to  negotiate  with  the  plan  as 
a  group.  As  a  practical  matter,  the  plan  itself  determines  what  the  cooperative  £ir- 
rangements  will  be  and  implements  them  by  directive,  often  without  any  prior  input 
from  the  participating  physicians. 

If  independent  physicians  form  a  network  to  develop  cooperative  arrangements, 
they  face  strict  antitrust  rules  without  clear  guidance  on  how  to  comply  with  those 
rules.  In  order  to  jointly  set  prices  for  their  arrangements,  the  network  physicians 
must  "integrate"  their  practices  sufficiently  to  be  considered  a  legitimate  joint  ven- 
ture under  the  antitrust  laws.  A  loosely  integrated  physician  network  mi^t  not  be 
considered  sufficiently  integrated  to  be  \ee^\  under  the  antitrust  laws.  As  the  degree 
of  integration  becomes  tighter,  the  more  Ukely  it  is  that  the  network  will  be  consid- 
ered a  legitimate  joint  venture. 

However,  the  nature  and  degree  of  integration  necessary  to  qualify  as  a  joint  ven- 
ture is  not  well  defined.  Networks  which  have  not  integrated  are  clearly  not  joint 
ventures,  and  networks  with  a  very  high  degree  of  integration  that  offer  a  product 
of  value  to  managed  care  organizations  clearly  are  legitimate,  but  uncertainty 
plagues  the  gradations  in  between.  Further,  even  when  a  network  is  tight  enouj^ 
to  qualify  as  a  legitimate  joint  venture,  other  antitrust  issues  remain.  The  netwoiit 
cannot  have  too  much  market  power,  and  agreements  in  restraint  of  trade  that  are 
ancillary  to  the  formation  ana  operation  of  the  network  must  not  restrain  trade 
more  than  is  necessary  to  implement  the  legitimate  purposes  of  the  network.  Resolv- 
ing these  issues  requires  complex  analysis,  and  even  then  it  is  rarely  possible  to  be 
certain  that  all  antitrust  rules  are  being  complied  with. 

These  antitrust  rules  impose  a  significant  burden  on  physician  networks,  even  if 
tightly  integrated  enough  to  be  considered  a  legitimate  joint  venture.  An  antitrust 
lawyer  must  become  an  integral  part  of  the  management  team.  That  imposes  high 
costs  at  a  time  when  the  achievement  of  savings  is  critical.  In  addition,  the  need 
to  consult  with  the  antitrust  attorney  disrupts  the  decision  making  process  and 
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makes  it  more  difficult  for  the  network  to  react.  The  rules  themselves  reduce  the 
flexibility  of  the  networks,  and  that  also  makes  it  difficult  for  the  network  to  react 
to  new  developments  in  its  market. 

In  summary,  physicians  in  independent  practice  who  want  to  become  part  of  an 
effective  physician  network  that  is  competitive  in  a  managed  care  environment 
while  complying  with  the  antitrust  laws,  have  the  following  choices:  (1)  sell  or 
merge  their  practices  with  other  physicians  to  form  a  network,  (2)  become  an  em- 
ployee of  a  health  plan  or  other  entity  that  maintains  a  physician  network,  (3)  be- 
come a  controlled  independent  contractor,  or  (4)  become  part  of  a  legitimate  physi- 
cian sponsored  joint  venture. 

The  first  option  gives  physicians  the  maximum  flexibility  and  voice,  but  it  re- 
quires a  loss  of  independence.  The  second  option  does  not  provide  physicians  with 
flexibility  or  independence,  but  it  does  allow  physicians  to  have  a  voice  if  they  suc- 
ceed in  organizing  under  federal  labor  laws.  The  third  option  results  in  a  limited 
loss  of  independence,  but  does  not  allow  physicians  to  have  an  effective  voice.  The 
fourth  option  allows  for  independence  and  a  voice,  but  it  is  a  status  for  which  the 
rules  of  attainment  are  highly  uncertain.  Further,  once  achieved  there  are  addi- 
tional uncertainties  about  antitrust  compliance  that  may  inhibit  creative  initiatives. 
The  inflexibility  and  the  high  cost  of  compliance  with  the  antitrust  laws  put  physi- 
cian sponsored  networks  at  a  competitive  disadvantage  with  fully  integrated  physi- 
cian networks  and  health  plan  sponsored  networks. 

THE  REASONS  WHY  THE  ANTITRUST  LAWS  ARE  BURDENSOME  FOR  TIGHTLY  INTEGRATED 

PHYSICL\N  NETWORKS 

The  AMA  understands  that  the  WHTFWG  is  aware  of  the  antitrust  problems  that 
independent  physicians  face  in  organizing  networks  and  is  considering  antitrust  re- 
forms for  "loosely  integrated  "  networks  that  would  negotiate  fees  with  payers.  How- 
ever, the  AMA  understands  that  the  WHTFWG  does  not  believe  that  the  antitrust 
laws  need  to  be  modified  for  tightly  integrated  physician  groups,  as  those  groups 
are  considered  to  be  legal  under  the  antitrust  laws. 

As  stated  above,  the  AMA  agrees  that  under  the  current  enforcement  positions 
of  the  Federal  Trade  Commission  (FTC)  and  the  Antitrust  Division  of  the  United 
States  Department  of  Justice  (DOJ),  tightly  integrated  physician  networks  are  more 
likely  than  loosely  integrated  networks  to  be  considered  in  compliance  with  federal 
antitrust  laws.  However,  also  as  stated  above,  this  area  is  still  plagued  with  uncer- 
tainty, and  it  is  rare  to  find  an  antitrust  attorney  who  will  opine  that  all  aspects 
of  even  a  tightly  integrated  physician  network  is  in  compliance  with  the  antitrust 
laws.  The  inherent  uncertainty  in  this  area,  the  high  cost  of  antitrust  counsel,  and 
the  inflexibility  imposed  on  decision  making  discourage  the  formation  of  networks 
and  add  unnecessary  costs. 

This  section  will  explain  the  reasons  why  the  law  is  so  complex  and  uncertain. 

To  begin  with,  the  sources  of  guidance  about  antitrust  law  are  unusually  obtuse. 
An  antitrust  attorney  needs  to  be  familiar  with  case  law  and  the  enforcement  posi- 
tions of  the  two  federal  agencies  with  primary  responsibility  for  enforcing  federal 
antitrust  laws,  the  Federal  Trade  Commission  (FTC)  and  the  Antitrust  Division  of 
the  United  States  Department  of  Justice  (DOJ).  Case  law  is  voluminous,  inconsist- 
ent, and  always  evolving.  An  attorney  has  to  develop  a  sense  for  what  direction  case 
law  is  likely  to  take  in  the  future.  To  know  the  FTC/DOJ  enforcement  positions,  an 
antitrust  attorney  needs  to  be  familiar  with  DOJ  business  review  letters,  FTC  staff 
advisory  opinions,  speeches  by  officials  of  the  AMA  and  the  FTC,  the  DOJ/FTC 
merger  guidelines,  and  current  enforcement  actions.  Being  aware  of  all  of  these 
sources  and  knowing  how  to  interpret  them  is  an  art  form. 

Serious  problems  arise  fi-om  the  decision  of  the  Supreme  Court  in  State  of  Arizona 
V.  Maricopa  Medical  Society,  457  U.S.  332  (1982).  That  case  involved  a  challenge 
to  managed  care  entities  developed  by  two  county  medical  societies.  These  entities 
developed  physician  networks,  reviewed  the  medical  necessity  and  appropriateness 
of  services  provided  by  network  physicians,  handled  claims  payments  for  services 
provided  by  network  members,  and  developed  a  fee  schedule  for  services  provided 
Dy  network  physicians.  The  networks  were  offered  to  insurers,  and  network  mem- 
bers agreed  to  accept  the  fees  allowed  by  the  schedule  as  full  payment  for  services 
provided  beneficiaries  of  insurers  that  contracted  with  the  entities,  and  not  to  bal- 
ance bill  those  beneficiaries. 

The  Maricopa  decision  found  that  both  of  these  entities  were  engaged  in  per  see 
illegal  price  fixing.  The  case  caused  enormous  consternation  among  entrepreneurs 
and  providers  that  were  trying  to  organize  managed  care  entities  and  provider  net- 
works. The  literal  language  of  the  opinion  appears  to  bar  arrangements  whereby 
independent  providers  agree  to  discount  their  usual  charges  or  agree  to  capitation 
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as  part  of  a  managed  care  organization.  It  was  universally  agreed  that  the  case 
barred  sudi  agreements  among  providers,  and  it  was  uncertain  whether  it  was  pos- 
sible to  have  a  broker  or  entrepreneur  achieve  the  same  result  by  developing  indi- 
vidual agreements  with  providers  that  wanted  to  start  a  managed  care  entity.  There 
were  also  concerns  about  whether  employers  could  develop  coalitions  to  negotiate 
with  providers  for  discounted  charges  as  that  might  constitute  price  fixing. 

It  appeared,  after  Maricopa,  that  there  were  only  two  ways  to  organize  managed 
care  entities  that  were  assured  to  be  legal  under  the  antitrust  laws.  One  was  to  em- 
ploy physicians  to  provide  care  under  a  mansiged  care  plan,  the  other  was  for  pro- 
viders or  payers  to  contribute  capital  to  a  new  entity  and  "share  the  risks  of  lose 
as  well  as  the  opportunity  for  profit."  If  capital  contributions  and  risk  sharing  were 
accomplished,  then  the  arrangement  would  be  treated  as  a  new  business,  and  con- 
sidered to  be  a  sin^e  entity  under  the  antitrust  laws  as  opposed  to  a  onnbination 
of  competitors.  However,  the  latter  option  meant  that  provider  participants  in  a  net- 
work would  also  have  to  be  owners  of  an  entity  in  which  they  contributed  capital 
and  shared  the  opportunity  for  profit  and  iJie  risk  of  loss.  An  important  question 
left  open  by  Maricopa  was  the  extent  of  investment  in  a  new  entity  necessary  for 
it  to  be  considered  a  Intimate  joint  venture.  This  question  remains  vague  and  un- 
resolved today. 

After  the  Maricopa  case,  the  DOJ  issued  a  series  of  business  review  letters  and 
DOJ  ofQdals  made  a  series  of  speeches  sJMut  managed  care  entities.  In  those  mate- 
rials, the  DOJ  developed  the  joint  venture  analysis  of  managed  care  organizations 
that  was  first  described  by  Robert  H.  Bork  in  chapter  13  of  Tfie  Antitrust  Paradox, 
Basic  Books,  Inc.,  New  York  (1978).  That  analysis  allows  for  joint  venture  treatment 
of  "contract  integrations,"  where  independent  competitors  enter  contract  arrange- 
ments that  do  not  involve  capital  contributions  or  risk  sharing,  but  which  result  in 
a  new  product  or  economic  efficiencies  that  are  of  value  to  the  market. 

After  the  DOJ  developed  tJiis  line  of  analysis,  four  problems  emerged.  They  are 
as  follows: 

A.  The  DOJ  position  Departed  from  Maricopa.  The  analysis  advanced  by  the  D)J 
departed  finom  the  Uteral  language  of  the  Supreme  Court  in  Maricopa,  and  it  was 
uncertain  as  to  how  federal  courts  would  react  when  faced  with  a  choice  between 
following  the  DOJ  analysis  or  the  Maricopa  opinion.  Antitrust  attorneys  were  uncer- 
tain about  the  extent  to  which  tiie  DOJ  analysis  could  be  relied  upon. 

B.  Conflicting  DOJ  and  FTC  Positions.  Second,  as  the  FTC  issued  staff  advisory 
opinion  letters  and  engaged  in  enforcement  actions,  it  became  apparent  that  the 
FTC  disagreed  with  the  DOJ  analysis  and  believed  that  the  Uteral  language  of  the 
Maricopa  opinion  should  be  more  closely  followed.  This  difference  of  opinion  still  ap- 
pears to  exist,  althou^  it  now  appe£u^  that  the  FTC  will  agree  with  the  DOJ  analy- 
sis provided  that  the  physician  network  involved  is  capitated,  even  thou^  capita- 
tion by  itself  is  insufficient  to  meet  the  literal  language  of  Maricopa.  However,  if 
the  network  is  not  capitated,  the  FTC  reverts  back  to  the  literal  language  of  Mari- 
copa. 

The  difference  of  opinion  between  the  FTC  and  the  DOJ  is  troubling.  Indeed, 
under  the  DOJ  criteria  being  applied  today,  the  managed  care  entities  at  issue  in 
the  Maricopa  case  mi^t  well  be  viewed  as  legitimate  joint  ventures.  As  stated  ear- 
lier, those  entities  engaged  in  review  of  the  medical  necessity  and  appropriateness 
of  services  provided  by  members  of  their  physician  networks,  provided  claims  pay- 
ment services,  and  polled  member  physicians  to  develop  a  fee  schedule  that  the  net- 
work members  would  accept  as  pajmnent  in  fiill  without  balance  billing.  The  axun 
total  of  those  activities  may  weU  constitute  sufficient  integration  to  pass  muster 
under  a  DOJ  review. 

In  contrast,  under  FTC  criteriai,  the  managed  care  entities  at  issue  under  Mari- 
copa would  continue  to  be  viewed  as  per  se  ill^al  because  they  involve  the  setting 
of  price  by  physicians  who  have  not  pooled  capital  and  who  are  not  compensated 
wiUi  capitation.  If  physicians  who  participate  in  a  physician  sponsored  manag^ 
care  network  are  paid  on  a  fee  for  service  basis,  the  FTC  probably  would  not  con- 
sider the  entities  to  be  legitimate  joint  ventures.  It  would  treat  the  entities  as 
unintegrated  physician  networks. 

C.  No  Standards  for  What  Constitutes  a  Sufficient  Integration.  While  the  DOJ 
analysis  expanded  the  range  of  possible  types  of  managed  care  organizations  and 
provider  networks,  the  limits  of  the  range  of  legality  were  not  at  all  clear  and  still 
are  not  clear.  There  are  very  few  standards  for  when  a  contract  integration  results 
in  a  sufficiently  new  product  of  value  to  the  market,  or  achieves  a  sufficient  amount 
of  efficiencies,  to  be  considered  a  legitimate  joint  venture.  There  are  some  broad 
principles  for  what  is  necessary,  but  no  guidance  about  how  to  measure  the  amount 
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of  integration  that  is  considered  to  be  adequate.  The  analysis  is  highly  fact  specific 
and  therefore  subjective. 

D.  Antitrust  Issues  that  Remain  After  Joint  Venture  Status  is  Attained.  Fourth, 
once  a  managed  care  entity  or  network  is  considered  to  be  a  legitimate  joint  ven- 
ture, there  are  still  more  antitrust  hurdles  to  cross.  One  is  whether  the  combination 
of  competitors  in  the  joint  venture  amounts  to  an  excessive  degree  of  market  power. 
Measurements  of  market  power  begin  by  defining  the  product  market  and  tne  size 
of  the  geographic  market  in  which  the  network  participates.  Market  determinations 
are  a  highly  uncertain  process  under  case  law.  The  process  is  highly  fact  specific 
and  subjective. 

At  one  point  the  DOJ  created  a  market  power  safe  harbor — it  stated  that  physi- 
cian networks  that  accounted  for  less  than  35%  of  the  physicians  in  a  geographic 
market  would  not  be  considered  to  have  excessive  market  power.  Subsequently, 
however,  the  DOJ  repudiated  this  safe  harbor  and  announced  that  the  legality  of 
market  power  would  be  evaluated  under  the  DOJ/FTC  merger  guidelines.  These 
guidelines  are  lengthy  and  very  complex — Even  antitrust  attorneys  have  difficulty 
understanding  them  and  how  to  apply  them.  In  addition,  the  interpretation  of  the 
merger  guidelines  by  the  FTC  and  the  DOJ  is  constantly  shifting  as  policy  positions 
in  those  agencies  evolve. 

An  example  of  the  problem  of  discerning  DOJ/FTC  enforcement  policv  in  deter- 
mining market  power  is  a  footnote  that  appeared  in  a  published  speech  given  by 
James  Rill,  a  former  Assistant  Attorney  General  in  charge  of  the  DOJ  Antitrust  Di- 
vision. The  footnote  stated,  in  essence,  that  the  percentage  of  physicians  in  a  market 
that  participate  in  a  network  would  be  determined  by  aggregating  the  number  of 
physicians  participating  in  each  network  that  operated  in  the  geographic  market. 
Since  individual  pnvsicians  often  participate  in  more  than  one  network,  that  method 
would  allow  individual  physicians  to  be  counted  more  than  once  in  arriving  at  the 
base  figure  used  to  calculate  the  percentages  for  each  network.  The  resulting  per- 
centage would  then  be  used  to  evaluate  whether  a  physician  had  too  much  market 
power.  ("Antitrust  Enforcement  Policy  and  the  Treatment  of  Horizontal  Price  Re- 
straints: Lessons  for  the  Health  Care  Industry,"  Remarks  of  James  F.  Rill,  Assistant 
Attorney  General,  Antitrust  Division  U.S.  Department  of  Justice,  February  15, 
1991,  at  page  10). 

However,  seasoned  antitrust  attorneys  that  follow  DOJ  enforcement  policy  closely 
do  not  know  whether  this  test  has  been  used  by  the  DOJ  since  the  speech  was 
given,  what  weight  the  test  has  in  an  overall  evaluation  of  market  power,  and 
whether  the  test  can  be  relied  upon  in  advising  whether  a  proposed  network  would 
be  legal  under  the  antitrust  laws. 

Another  legal  hurdle  that  has  to  be  crossed  by  a  legitimate  joint  venture  is  wheth- 
er all  agreements  in  restraint  of  trade  that  are  ancillary  to  the  joint  venture  are 
necessary  to  achieve  its  procompetitive  purposes.  Ancillary  agreements  include  mat- 
ters such  as  agreements  on  the  price  at  which  health  care  services  provided  through 
the  venture  will  be  sold,  agreements  on  the  territories  that  participants  in  the  joint 
venture  will  serve,  agreements  on  the  medical  protocols  that  will  be  followed  by  par- 
ticipants in  the  venture,  and  other  matters.  An  ancillary  agreement  is  considered 
to  be  unnecessary  if  it  does  not  help  define  or  implement  the  new  products  or  effi- 
ciencies that  make  the  joint  venture  procompetitive.  There  are  no  clear  standards 
for  evaluating  whether  an  ancillary  agreement  in  restraint  of  trade  is  necessary  or 
not. 

Further  complicating  the  issue  is  the  relationship  of  the  ancillary  agreement  to 
the  market  power  of  the  network.  For  example,  one  ancillary  agreement  that  is  com- 
monly evaluated  is  whether  a  tightly  integrated  physician  network  can  bar  its  mem- 
ber physicians  fi-om  joining  other  networks.  That  might  be  legal  if  the  network  does 
not  have  too  much  market  power,  but  if  the  network  has  a  leirge  percentage  of  the 
physicians  in  a  geographic  market,  that  ancillary  agreement  might  be  illegal.  See, 
e.g..  U.S.  Healthcare.  Inc.  v.  Healthsource.  Inc.,  1993-1  Trade  Cases  §70,142  (1st 
Cir.,  1993). 

By  way  of  further  example,  a  network  might  attempt  to  achieve  economies  of  scale 
by  agreeing  upon  which  physicians  in  the  network  would  invest  in  certain  diagnostic 
equipment  or  facilities.  If  there  is  an  oversupply  of  the  equipment  involved  in  the 
market,  or  if  there  are  plenty  of  other  providers  willing  and  able  to  introduce  the 
equipment  into  the  market,  the  ancillary  agreement  might  be  legal.  But  if  that 
agreement  tended  to  prevent  entry  of  equipment  into  use  in  a  market  which  did  not 
have  an  oversupply,  or  in  a  market  in  which  there  were  no  other  providers  that  will- 
ing and  able  to  invest  in  the  equipment  or  facilities,  that  might  be  an  illegEil  ancil- 
lary agreement. 

For  all  of  these  reasons,  seasoned  antitrust  attorneys  are  unable  to  give  concrete 
advice  to  providers  who  wish  to  develop  managed  care  entities  or  provider  networks, 
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even  if  those  networks  will  be  tightly  integrated.  Some  of  the  providers  are  being 
advised  that  if  they  proceed  in  good  faith  to  organize  a  managed  care  network  and 
do  not  have  much  market  power,  they  will  probably  not  be  prosecuted.  However,  no 
assurances  could  be  given  that  the  venture  would  be  found  legal  if  challenged.  Other 
providers  are  being  advised  that  if  they  create  a  joint  venture  in  which  they  set  fees, 
they  risk  an  investigation  under  Maricopa,  possibly  even  a  criminal  prosecution. 

CONCLUSION 

In  sununary,  advising  physician  networks  on  antitrust  issues  is  fraught  with  pepl 
and  uncertainty,  even  if  the  network  is  tightly  integrated.  The  uncertainties  add  sig- 
nificant legal  fee  expenses  to  the  formation  and  operation  of  a  network.  The  uncer- 
tainties and  the  expenses  are  a  factor  that  discourages  some  physicians  frtjm  orga- 
nizing networks.  This  problem  needs  to  be  corrected  in  order  to  facilitate  the  evo- 
lution of  creative  ways  of  delivering  health  care  services,  especially  when  initiated 
by  providers. 

As  the  WHTFWG  recognizes,  the  antitrust  laws  need  to  be  reformed  consistent 
with  the  proposals  of  the  AMA  in  order  to  allow  loosely  integrated  physician  net- 
works to  exist  at  all.  Under  present  interpretations  of  the  antitrust  laws  by  the  FTC 
and  the  DOJ,  loosely  integrated  networks  that  do  not  have  enou^  indicia  of  inte- 
gration to  be  classified  as  legitimate  joint  ventures  are  likely  to  be  prosecuted.  How- 
ever, loosely  integrated  physician  networks  can  be  valuable  in  the  gathering  and  ex- 
changing of  information  between  physicians  and  managed  care  organizations,  and 
they  can  be  valuable  to  payers  that  want  ready  access  to  a  geographically  dispersed 
network  that  covers  the  major  specialties. 

Reforms  are  also  necessary  to  facilitate  the  formation  of  tightly  integrated  physi- 
cian networks.  Clear  guidance  needs  to  be  provided  about  what  degree  of  integration 
is  sufficient  to  pass  muster  as  a  legitimate  joint  venture,  and  antitrust  reforms  are 
necessary  to  ease  the  burden  of  compliance  with  the  antitrust  laws  for  ti^tly  inte- 
grated networks  that  do  qualify  as  jomt  ventures. 

Attachment  B — ^Antitrust  Obstacles  to  Physician  Participation  in 
Procompetttive  Collective  Conduct:  Some  Specific  Examples 

1. 

A  group  of  100  physicians  forms  an  IPA  designed  to  contract  directly  with  self- 
insured  employee  benefit  plans.  The  IPA  includes  a  majority  of  the  members  of  the 
medical  staff  of  one  of  the  leading  hospitals  in  town.  By  contracting  directly  with 
the  plans,  the  IPA  offers  the  plans  the  opportunity  to  cut  out  the  insurer  or  HMO 
midaleman,  and  thereby  reduce  costs.  The  IPA  also  offers  broad  geographic  and  spe- 
cialty coverage — Le.,  its  member  physicians  are  located  throughout  the  community 
and  practice  in  all  medical  specialties.  Moreover,  the  IPA  enables  the  plans  to  enlist 
these  physicians  efficiently  by  signing  a  single  contract. 

Each  of  the  physicians  continues  to  maintain  an  independent  practice  outside  the 
IPA.  In  addition,  each  of  the  physicians  belongs  to  a  variety  of  plans  outside  the 
IPA.  For  services  performed  pursuant  to  a  conlaract  between  the  IPA  and  a  plan, 
the  physicians  are  paid  directly  by  the  plan  on  a  discounted  fee-for-service  basis. 
Payment  levels  are  based  on  the  Medicare  fee  schedule,  adiusted  by  a  percentage 
negotiated  between  the  individual  plan  and  a  consultant  of  the  IPA.  The  consultant 
is  retained  by  the  IPA's  Board  of  Directors. 

The  IPA  does  not  submit  bills  or  get  paid  anv  amounts  by  third  party  payers.  Pay- 
ment flows  directly  firom  the  payer  to  the  individual  physician.  The  physicians  do 
not  share  the  risk  of  overutilization.  There  are  no  withholds,  and  to  date  the  IPA 
has  not  accepted  any  prepaid  or  capitated  contracts. 

Antitrust  Risks:  The  physicians  in  the  IPA  may  be  charged  with  criminal 
or  civil  price-fixing.  Federal  antitrust  enforcement  agencies  forbid  physicians 
from  agreeing  on  a  fee  schedule  for  an  IPA  or  other  joint  venture  unless  the 
venture  is  sifeciently  "integrated."  They  have  viewed  financial  risk-sharing  as 
a  sine  qua  non  of  integration.  Here,  the  physicians  in  the  IPA  do  not  directly 
share  financial  risk  in  the  sense  required  oy  antitrust  agencies  because  the  IPA 
does  not  charge  on  a  capitated  or  other  prepaid  basis.  Accordingly,  the  fee 
schedule  may  well  be  viewed  as  an  illegal  agreement  on  price  among  competing 
physicians. 

The  fact  that  the  IPA  uses  a  consultant,  rather  than  negotiating  directly  with 
payers  through  its  Board,  is  probably  irrelevant.  The  consultant  is  retained  by 
the  Board,  and  is  subject  to  the  Board's  ultimate  direction.  Antitrust  officials 
are  likely  to  view  the  consultant  as  an  agent  of  the  IPA,  who  is  reaching  an 
agreement  on  price  on  behalf  of  the  member  physicians. 
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See,  e.g.,  Arizona  v.  Maricopa  County  Medical  Society,  457  U.S.  332  (1982); 
Southbank  IPA,  Inc.,  FTC  Docket  No.  C-3355,  57  Fed.  Reg.  2913  (January  24,  1992) 
(consent  order);  Preferred  Physicians,  Inc.,  110  F.T.C.  157  (1988)  (consent  order). 

2. 

Large  employers  in  a  mid-sized  metropolitan  community  form  a  purchasing  coop- 
erative to  contract  for  hospital  and  meaical  services.  Together,  the  health  benefit 
filans  operated  by  the  employers  cover  50%  of  the  covered  lives  in  the  community, 
n  an  effort  to  avoid  the  inefficiency  of  negotiating  individual  contracts  with  numer- 
ous small  physician  groups,  the  cooperative  wants  to  enter  contracts  with  a  physi- 
cian network  that  includes  a  broad  range  of  geographic  and  specialty  coverage.  How- 
ever, there  are  no  group  medical  practices  of  sufficient  size  to  meet  the  needs  of  the 
cooperative's  insureds.  Accordingly,  150  physicians  form  an  alliance  for  the  purpose 
of  negotiating  contracts  with  the  cooperative  and  any  similar  purchasing  groups 
that  may  be  formed. 

Antitrust  Risks:  The  physicians  may  be  accused  of  civil  or  criminal  price- 
fixing,  particularly  if  (a)  the  network  rejects  the  offers  made  by  the  purchasing 
cooperative,  (b)  the  physicians  are  paid  on  a  fee-for-service  basis,  (c)  the  net- 
work is  exclusive — i.e.,  the  physicians  do  not  join  other  alliances.  The  antitrust 
laws  may  exert  significant  pressure  on  the  physician  alliance  to  accept  the 
terms  offered  by  the  purchasing  cooperative.  This  is  so  even  though  the  coopera- 
tive has  significant  purchasing  power,  and  even  though  the  alliance  was  formed 
to  meet  the  need  of  the  cooperative  for  a  large  network  of  physicians. 

See,  e.g.,  Arizona  v.  Maricopa  County  Medical  Society,  457  U.S.  332  (1982);  United 
States  V.  Alston,  974  F.2d  1206,  1214  (9th  Cir.  1992);  United  States  v.  Greater 
Bridgeport  IPA.  Inc.,  7  Trade  Reg.  Rep.  (CCH)  TI  50,741  (1992)  (DOJ  consent  order). 

3. 

A  group  of  120  physicians  in  a  three-county  area  forms  a  "clinic  without  walls." 
In  essence,  the  physicians  create  a  multispecialty  group  practice  with  numerous  lo- 
cations. Each  participating  physician's  office  becomes  a  separate  location  for  the 
group  practice.  Each  physician  contributes  capital  to  the  venture.  The  venture  nego- 
tiates contracts  with  third  party  payers.  Some  of  the  contracts  provide  for  payment 
on  a  capitated  basis. 

Collectively,  the  physicians  represent  less  than  25%  of  the  total  physicians  in  the 
three-county  area.  However,  in  certain  specialties  (e.g.,  obstetrics/gynecology  and 
general  surgery)  the  venture  includes  65%  or  greater  of  the  physicians  in  the  com- 
munity. 

Antitrust  Risks:  The  formation  of  the  "clinic  with  walls"  may  be  challenged 
under  §7  of  the  Clayton  Act.  Antitrust  officials  have  repeatedly  stated  that,  in  ana- 
lyzing the  market  power  of  joint  ventures  involving  physicians,  they  will  look  not 
only  at  the  venture's  share  of  the  total  physician  market  (here,  less  than  25%)  but 
also  its  share  of  relevant  medical  specialty  markets.  Because  this  venture  includes 
a  relatively  high  market  share  with  respect  to  certain  specialties,  the  venture  could 
be  subject  to  liability  or  forced  dissolution. 

See,  e.g.,  Address  by  James  F.  Rill  to  the  National  Health  Lawyers  Association  (Feb. 
15,  1991). 

4. 

A  medical  specialty  society  contracts  with  an  independent  consulting  firm  to  "re- 
study"  the  relative  values  developed  by  HCFA  for  payment  of  certain  medical  proce- 
dure codes  under  the  Medicare  RBRVS.  The  consulting  firm  collects  data  by  survey- 
ing physicians  concerning  the  amount  of  time  and  work  involved  in  these  medical 
procedures.  It  follows  the  same  basic  survey  method  that  HCFA  used  in  developing 
its  relative  values,  with  some  changes  to  correct  perceived  methodological  flaws  in 
the  HCFA  approach. 

The  consulting  firm  then  analyzes  the  data,  and  develops  a  list  of  suggested  rel- 
ative work  units  involved  in  various  procedures.  These  work  units  are  a  critical  com- 
Eonent  of  an  RBRVS.  Some  of  the  work  units  are  lower  than  those  developed  by 
[CFA,  but  most  of  them  are  higher.  The  consulting  firm  also  supplies  a  written  re- 
port explaining  why  it  believes  that  its  relative  work  units  are  more  accurate  and 
defensible  than  those  developed  by  HCFA. 

The  specialty  society  reviews  the  consulting  firm's  findings  and  decides  to  "en- 
dorse" the  study.  Specifically,  the  specialty  society  sends  the  study  out  to  HCFA  and 
to  other  governmental  and  private  third  party  payers.  Private  payers  are  included 
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on  the  list  because  many  of  them  are  considering  use  of  the  Medicare  fee  schedule 
as  the  basis  for  their  own  payment  schedules.  The  specialty  society  includes  a  cover 
letter  asking  that  the  payer  carefully  consider  the  consulting  firm's  findings. 

The  specialty  society  also  provides  the  study  (including  its  list  of  relative  work 
units)  to  individual  members  of  the  society  who  request  a  copy.  All  members  are 
made  aware  of  the  existence  of  the  study  (through  society  newsletters,  etc.),  but 
they  are  not  routinely  sent  a  copy. 

Antitrust  Risks:  In  the  late  1970s  and  early  1980s,  the  Federal  Trade  Com- 
mission obtained  several  consent  decrees  against  medical  societies  that  had  de- 
veloped relative  value  scales.  The  Commission  apparently  continues  to  believe 
that  these  activities  raise  a  serious  risk  of  anticompetitive  effects.  The  Compli- 
ance Division  of  its  Bureau  of  Competition  has  taken  the  position  that  a  restudy 
by  the  American  Academy  of  Orthopaedic  Surgeons  to  critique  the  Medicare 
RBRVS  violates  a  consent  decree  prohibiting  the  Academy  from  developing  rel- 
ative value  schedules.  On  the  Commission's  reasoning,  moreover,  efforts  to 
question  the  Medicare  RBRVS  may  be  viewed  as  price-fixing. 

See,  e.g.,  American  Academy  of  Orthopaedic  Surgeons,  FTC  Docket  No.  C-2856; 
American  Society  of  Internal  Medicine,  105  F.T.C.  505  (1985);  See  contra.  United 
States  V.  American  Society  of  Anesthesiology,  473  F.  Supp.  147  (S.D.N.Y.  1979). 

Attachment  C — Physician  Negotiations  with  Third  Party  Payers:  Proposals 

FOR  Antitrust  Reform 

In  the  last  decade,  the  economics  of  health  care  delivery  in  America  have  changed 
dramatically.  Health  care  markets  today  are  characterized  by  large  managed  care 
plans  that  are  taking  aggressive  actions  to  reduce  their  costs.  Some  cost-cutting  is, 
of  course,  not  only  appropriate  but  desirable.  However,  excessive  concern  for  costs 
can  curtail  the  availability  of  medically  appropriate  services  to  patients  and  dimin- 
ish the  quality  of  those  services.  For  this  reason,  our  society  should  encourage  active 
input  to  payers  from  physicians  who  are  concerned  about  the  availability  and  qual- 
ity of  medical  services  for  patients. 

Current  legislative  proposals  for  health  care  reform  are  designed  to  enable  payers 
to  exercise  even  greater  bargaining  power.  At  the  same  time,  these  proposals  appear 
to  assume  that  physicians  will  have  a  significant  role  to  play  in  shaping  policy 
under  a  revamped  health  system.  In  this  regard,  the  proposals  follow  the  approach 
to  health  care  payment  and  delivery  that  has  been  adopted  in  other  major  industri- 
alized nations  such  as  Germany,  France,  Canada,  and  Australia.  These  countries 
each  include  a  structured  role  for  physician  negotiations  as  a  critical  feature  of  their 
health  care  delivery  systems.^ 

By  contrast,  federal  antitrust  enforcers  are  taking  the  position  that  physicians 
who  join  together  to  negotiate  with  insurers  and  other  third  party  payers  over  reim- 
bursement issues  violate  the  antitrust  laws.  Dozens  of  physicians  who  have  partici- 
pated in  joint  negotiations  have  been  subjected  to  criminal  investigations.  Others 
have  been  exposed  to  substantial  civil  penalties.  Countless  others  have  been  de- 
terred from  engaging  in  negotiations  with  payers  by  the  threat  of  antitrust  sanc- 
tions. 

The  American  Medical  Association  ("AMA")  believes  that  federal  antitrust  policy 
is  on  a  collision  course  with  health  care  reform.  If  reform  is  to  succeed  in  ensuring 
access  to  high  quality,  affordable  health  care  for  all  Americans,  physicians  must 
have  a  strong,  collective  voice  on  issues  relating  to  the  delivery  of  and  payment  for 
care.  As  the  United  States  Court  of  Appeals  in  San  Francisco  recently  observed, 
health  care  providers  must  be  permitted  to  act  collectively  to  "level  the  bargaining 
inbalance"  created  by  payers.^  In  particular,  providers  should  able  to  "band  together 
to  negotiate"  with  payers  regarding  the  operation  of  a  plan,  its  administrative  proce- 
dures, and  its  reimbursement  schedule.^ 

Under  the  antitrust  laws  as  currently  interpreted  and  enforced,  however,  physi- 
cians who  engage  in  collective  negotiations  are  threatened  with  criminal  prosecution 
or  costly  civil  litigation.  This  state  of  affairs  is  unacceptable  as  a  matter  of  health 
care  policy,  proper  antitrust  analysis,  and  fundamental  fairness.  Antitrust  reform  in 
health  care  therefore  is  an  issue  that  demands  immediate  attention. 


^  See,  e.g.,  United  States  General  Accounting  Office,  Health  Care  Spending  Control:  The  Expe- 
rience of  France,  Germany,  and  Japan  34  (1991);  W.  Glaser,  Health  Insurance  in  Practice  251- 
52  485-87  (1991);  W.  Glaser,  Health  Insurance  Bargaining  (1978i. 

^See  United  States  v.  Alston,  974  F.2d  1206,  1214  (9th  Cir.  1992). 
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In  this  paper,  the  AMA  sets  forth  several  specific  proposals  that  are  intended  to 
promote  competition  while  facilitating  meaningful  health  care  reform.  In  particular, 
this  paper  explains  why: 

1.  Physicians  acting  through  their  medical  society  or  other  professional  group 
should  be  permitted  to  agree  on  a  reimbursement  level  to  propose  to  a  third  party 
payer; 

2.  Physicians  should  be  permitted  to  form  joint  marketing  networks  to  negotiate 
contracts  with  employers  and  other  purchasers  of  medical  services,  whether  or  not 
the  physicians  share  direct  financial  risk; 

3.  Physicians  who  practice  in  a  community  in  which  there  is  a  powerful  payer  or 
coalition  of  payers  should  be  permitted  to  form  negotiating  groups  of  reasonable  size 
to  bairgain  collectively  with  the  payer;  and 

4.  Physicians  who  are  affiliated  with  a  managed  care  plan  should  be  encouraged 
to  provide  their  good  faith,  collective  input  to  the  plan  on  such  topics  as  coverage 
decisions,  quality  assurance  matters,  and  administrative  and  reunbursement  is- 
sues— without  fear  of  antitrust  liability. 

These  proposals  can  be  implemented  through  changes  in  current  enforcement  pol- 
icy. As  a  practical  matter,  however,  legislative  action  may  be  necessary  in  order  to 
effectuate  them.  Accordingly,  a  model  statute  embodying  proposals  1-3  is  attached 
as  Appendix  A.  A  model  statute  embodying  proposal  4  is  attached  as  Appendix  B. 

BACKGROUND 

The  Context  for  Antitrust  Reform 

When  physicians  join  together  to  negotiate  with  a  payer,  their  conduct  ofi«n  takes 
one  of  two  forms.  In  the  nrst  situation,  physicians  in  independent  medical  practice 
offer  their  services  to  managed  care  plans  and  other  third  party  payers.  They  may 
approach  a  payer  to  propose  specific  reimbursement  levels  for  particular  medical 
services.  Physicians  affiliated  with  a  particular  medical  plan  may  also  wish  to  ex- 
press their  concerns  about  coverage,  utilization,  administrative,  and  financial  deci- 
sions of  the  plan  that  have  a  direct  impact  on  the  practice  of  medicine.  Oft«n,  the 
physicians  act  through  their  medical  society  or  other  professional  group,  but  in 
many  instances,  would  like  to  work  directly  with  managed  care  plans  with  which 
they  are  affiliated. 

In  the  second  situation,  independently  practicing  physicians  compete  with  man- 
aged care  plans.  They  mav  form  an  entity  to  market  their  services  jointly  to  employ- 
ers or  other  purchasers  of  medical  services.  The  physicians  offer  a  variety  of  services 
valuable  to  payers  and  patients  such  as  utilization  review,  quaUty  assurance,  and 
joint  bilUng.  They  also  develop  a  schedule  of  discounted  fees.  However,  the  physi- 
cians do  not  actually  merge  their  practices. 

Antitrust  officials  in  the  Federal  Trade  Commission  ("FTC")  and  the  Department 
of  Justice  ("DOJ")  consider  negotiations  of  fees  in  both  contexts  to  be  per  se  viola- 
tions of  the  antitrust  laws — i.e.,  activities  that  must  be  condemned  without  any  sig- 
nificant analysis  of  their  effects  on  competition.  Accordingly,  the  agencies  have  ag- 
gressively pursued  physicians  who  have  attempted  to  negotiate  fees  with  payers  ei- 
ther through  a  professional  organization"*  or  through  a  joint  marketing  venture.^ 
Speeches  and  public  statements  by  antitrust  officials  have  reinforced  the  message 
that  physicians  who  approach  payers  collectively  will  face  serious  antitrust  risks.^ 

Ironically,  during  the  same  period,  the  FTC  and  DOJ  have  shown  a  highly  per- 
missive attitude  toward  the  conduct  of  third  party  payers.  This  is  so  even  though 
some  payers  represent  powerful  corporate  entities  with  significant  market  power. 
Indeed,  the  leniency  of  these  agencies  towards  payer  conduct  has  not  been  limited 


*See,  eM.,  United  States  v.  Alston,  supra,  974  F.2d  1206;  United  States  v.  Burgstiner,  1991- 
1  Trade  Gas.  (CCH)  "8  69,422  (1991)  (consent  order);  UnUed  States  v.  Massachusetts  Allergy  Soci- 
ety. 1992  Trade  Gas.  (CCH)  %  69,846  (1992)  (consent  order). 

^See,  e.g.,  Southbank  IPA.  Inc.,  FTC  Docket  No.  C-3355.  57  Fed.  Reg.  2913  (Januanr  24, 
1992)  (consent  order);  Preferred  Physicians.  Inc.,  110  F.T.C.  157  (1988)  (consent  order);  United 
States  V.  Greater  Bridgeport  IPA,  Inc.,  7  Trade  Reg.  Rep.  (CCH)  "B  50,741  (1992)  (proposed  con- 
sent order). 

^See,  e.g.,  "Health  Care  Cost  Containment  and  Competition,"  Address  by  James  F.  Rill,  As- 
sisUnt  Attorney  General,  Antitrust  Division,  Dept.  of  Justice  (April  23,  1991);  "Antitrust  En- 
forcement in  the  Health  Care  Field:  A  Report  from  the  Department  of  Justice,"  Address  by  Rob- 
ert E.  Bloch,  Chief,  Professions  and  Intellectual  Property  Section,  Antitrust  Division,  Dept.  of 
Justice  (Feb.  15.  1991). 

''See  M.  Pauly,  Competition  in  Health  Insurance  Markets,  51  Law  &  Contemp.  Probs.  237, 
242-43  (1989);  Kartell  v.  Blue  Shield  of  Massachusetts,  749  F.2d  922.  924  (1st  Cir.  1954)  (Blue 
Shield  provides  health  insurance  coverage  for  744  of  Massachusetts  residents  who  privately  in- 
sure against  health  costs). 
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to  the  unilateral  activities  of  a  single  payer.  The  FTC  and  DOJ  have  also  declined 
to  take  action  against  coalitions  of  nealth  care  purchasers  who  join  together  for  the 
express  purpose  of  exercising  bargaining  leverage  in  negotiations  with  individual 
providers.^ 

The  result  of  these  enforcement  policies  is  a  grossly  uneven  playing  field  in  the 
market  for  medical  services.  Physicians  have  been  deterred  from  engaging  in  con- 
duct that  promotes  competition  and  helps  patients.  At  the  same  time,  there  is  a 
near  complete  absence  of  antitrust  supervision  of  the  practices  of  third  party  payers. 

Instead  of  protecting  competition  in  health  care,  federal  antitrust  policy  has  had 
the  perverse  effect  of  tilting  the  competitive  balance  in  favor  of  large  payers  and 
against  independently  practicing  physicians  and  their  patients.  The  need  for  change 
is  made  even  more  acute  by  the  growing  consensus  that  the  health  care  system  is 
itself  in  critical  need  of  repair.  It  is  often  said  that  the  antitrust  laws  are  designed 
to  serve  as  a  "consumer  welfare  prescription."^  If  that  is  so,  the  FTC  and  the  DOJ 
are  prescribing  the  wrong  medicine. 

SPECIFIC  PROPOSALS 

/.  The  antitrust  laws  should  not  prohibit  physicians  from  agreeing  on  reimbursement 
levels  to  propose  to  a  third  party  payer 

The  AMA's  first  proposal  is  that  physicians  should  be  permitted  to  agree  on  reim- 
bursement levels  to  suggest  to  a  third  party  payer.  Physicians  have  long  sought  to 
make  their  views  known  on  reimbursement  matters  to  third  party  payers.  Among 
the  topics  that  physicians  address  in  communications  with  payers  are  whether  reim- 
bursement levels  are  appropriate,  whether  a  particular  service  should  be  covered, 
and  whether  particular  administrative  practices  of  the  payer  are  sound.  Often,  the 
physicians  speak  through  their  medical  society,  which  has  the  resources  and  exper- 
tise on  medical  and  economic  issues  to  develop  and  present  useful  data. 

a. 

Absent  a  boycott  or  threat  of  boycott  by  the  physicians,  physician  input  on  reim- 
bursement issues  may  have  substantial  procompetitive  benefits.  It  is  axiomatic  that 
health  care  rnarkets  suffer  ft-om  a  chronic  deficiency  of  information. ^°  The  informa- 
tion that  patients  and  payers  most  need  is  frequently  within  the  collective  expertise 
of  the  medical  profession.  For  example,  whether  an  insurer  should  pay  for  a  particu- 
lar medical  service  may  depend  on  whether  the  service  is  deemed  "medically  nec- 
essary" within  the  terms  of  the  insurer's  policy. ^^  That  issue  cannot  be  meaningfully 
addressed  without  the  input  of  practicing  physicians. 

Payers  also  need  information  from  practicing  physicians  regarding  the  appro- 
priateness of  fee  levels.  In  most  payment  plans,  the  payer  must  determine  fee  levels 
for  thousands  of  medical  services.  ^^  To  do  so,  the  payer  must  consider  not  only  the 
historical  charges  of  individual  physicians,  but  also  the  costs  that  physicians  incur 
in  providing  each  type  of  service.  In  order  to  determine  whether  the  benefits  of  a 
service  justify  its  costs,  the  payer  must  also  evaluate  clinical  information  regarding 
the  efficacy  of  particular  services.  Physicians  acting  through  their  medical  societies 
or  other  groups  are  uniquely  capable  of  contributing  information  that  may  assist 
payers  to  make  these  determinations.^^ 


^See  "Group  Buying  and  Antitrust,"  Address  by  Kevin  J.  Arquit,  Director,  Bureau  of  Competi- 
tion, Federal  Trade  Commission  (April  2,  1992);  "Health  Care  and  Antitrust  Enforcement:  The 
Buyer's  Eye  View."  Address  by  Charles  F.  Rule,  Assistant  Attorney  General,  Antitrust  Division, 
U.S.  Department  of  Justice  (February  28,  1989). 

^Reiter  v.  Sonotone  Corp..  442  U.S.  330,  343  (1979)  (quoting  R.  Bork,  The  Antitrust  Paradox 
66(1978)). 

'°See,  e.g.,  K.  Arrow,  Uncertainty  and  the  Welfare  Economics  of  Medicare  Care,  53  Am.  Econ. 
Rev.  941  (1970);  M  Pauly,  Is  Medical  Care  Different?,  in  Competition  in  the  Health  Care  Sector: 
Past  Present  and  Future  11  <W.  Greenburg  ed.  1978). 

"See  generally  Annot.,  What  Services.  Equipment,  or  Supplies  are  "Medically  Necessary"  for 
Purposes  of  Coverage  Under  Medical  Insurance,  75  A.L.R.  4th  763  (1990).  Moreover,  an  insurer's 
decision  whether  to  provide  coverage  may  have  liability  implications  for  the  treating  physician. 
See,  e.g.,  Wickline  v.  State  of  California,  183  Cal.  App.  1064,  228  Cal.  Rptr.  661  (Cal.  App.  1986). 

^'^See  Union  Labor  Life  Ins.  Co  v.  Pireno,  458  U.S.  119,  139  (1982)  (Rehnquist,  J.,  dissenting 
on  other  grounds)  ("Insurance  claimants  seek  reimbursement  for  virtually  every  form  of  medical 
treatment  and  care,  and  determining  the  reasonableness  and  necessity  of  such  expenses  requires 
the  expertise  of  a  practicing  physician"). 

'^The  development  of  Medicare's  new  "resource-based  relative  value  scale"  ("RBRVS")  system 
of  payment  illustrates  the  contributions  that  physicians,  acting  collectively,  can  make  on  reim- 
bursement issues.  In  developing  the  RBRVS,  Medicare  officials  and  Congress  recognized  that 
physician  involvement  was  essential.  See  42  U.S.C.  §1395w-4(cK2KAKii).  The  Department  of 

Continued 
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By  approaching  a  payer  collectively,  through  a  medical  society  or  other  profes- 
sional group,  physicians  can  achieve  economies  in  the  production  and  dissemination 
of  information  that  would  otherwise  be  unattainable.  Medical  societies  often  possess 
both  the  resources  and  the  expertise  to  gather  and  meaningfully  analyze  fee-related 
data.  By  contrast,  an  individual  physician  does  not  have  the  time  or  resources  to 
develop  a  picture  of  conditions  across  an  entire  segment  of  the  profession.  Although 
it  is  possible  for  each  payer  to  coUect  such  information  from  individual  physicians, 
such  an  approach  is  costly  and  time-consuming  and  may  compromise  the  accuracy 
of  the  data  received.  It  is  far  more  efficient  for  payers  to  collect  this  information 
from  professional  groups. ^^ 

Suppose,  for  example,  that  a  new  medical  procedure  is  developed  to  examine  cells 
for  cervical  cancer.  When  the  test  first  comes  into  use,  payers  may  lack  information 
concerning  the  circumstances  in  which  the  test  should  be  performed,  the  amount  of 
time  that  it  takes,  and  the  costs  that  it  involves.  As  a  result,  a  payer  may  establish 
a  fee  that  does  not  adequately  take  these  considerations  into  account.  Over  time, 
even  if  the  physiciems  do  not  collectively  make  their  views  known,  the  payer  may 
learn  through  trial  and  error  how  to  adjust  its  fees.  But  trial  and  error  is  costly, 
both  in  human  and  economic  terms.  While  the  payer  is  learning  the  market,  some 
patients  may  fail  to  receive  timely  testing. 

Efficiency  is  promoted  when  physicians  who  perform  the  test  can  join  together 
and  provide  the  payer  with  information  about  the  test,  its  costs  and  benefits,  and 
the  fee  that  the  physicians  view  as  reasonable.  If  the  physicians  make  a  compelling 
presentation,  fees  will  be  adjusted  in  their  favor.  If  the  payer  is  not  persuaded,  fees 
will  stay  the  same  or  be  reduced.  Competition  will  not  be  harmed  in  either  event. ^^ 
Under  current  policy,  however,  physicians  cannot  approach  the  payer  collectively  to 
make  a  fee  proposal  without  significant  antitrust  risk. 

In  this  regard,  it  should  be  noted  that  an  agreement  by  physicians  on  a  fee  pro- 
posal does  not  raise  the  same  potential  for  harm  to  competition  that  ordinarily 
arises  when  competitors  reach  an  agreement  related  to  price.  Unlike  typical  sellers, 
physicians  generally  have  little  or  no  direct  control  over  the  amounts  they  Eire  paid. 
Particularly  in  the  managed  care  context,  they  are  "price  takers"  rather  than  "price 
makers."  Thus,  when  a  group  of  physicians  agrees  on  a  fee  proposal  to  make  to  a 
payer,  the  agreement  has  no  direct  economic  effect:  It  influences  prices  only  to  the 
extent  that  the  payer  chooses  to  adopt  the  proposal.  Competition  is  not  harmed  un- 
less the  physicians  engage  in  a  boycott  or  other  coercive  conduct  that  effectively 
forces  the  payer  to  raise  its  fees.^^ 

To  be  sure,  there  is  the  potential  for  anticompetitive  behavior  when  physicians 
join  together  to  negotiate  fees  with  a  payer.  The  physicians  must  continue  to  make 
individual  decisions  regarding  participation  in  the  payer's  plan.  A  mass  campaign 
of  departicipation  designed  to  coerce  a  payer  to  increase  its  fees  would  be  properly 
treated  as  an  unlawful  group  boycott.  But  boycotts  can  be  detected  and  sanctioned 
without  forbidding  every  collective  effort  by  physicians  to  make  their  views  on  fee- 
related  issues  known  to  a  payer. 

In  theory,  there  is  also  some  risk  that  an  agreement  among  physicians  to  propose 
a  reimbursement  level  to  a  payer  could  "spill  over"  into  an  agreement  on  the  fees 
that  the  physicians  charge  in  their  individual  medical  practices.  But  the  risk  is  re- 
mote. Such  a  spill-over  effect  has  never  been  documented  in  any  litigated  case  or 
economic  study .^"^  Moreover,  with  the  growing  prevalence  of  managed  care,  it  is  be- 
coming increasingly  unlikely  that  such  a  spill-over  could  occur.  A  physician  who  is 


Health  and  Human  Services  ("HHS")  therefore  convened  consulting  panels  of  physicians  in  each 
medical  specialty  to  provide  necessary  clinical  and  reimbursement-related  information.  Although 
the  RBRVS  went  into  effect  a  year  ago,  HHS  is  continuing  to  consult  with  professional  organiza- 
tions in  an  effort  to  develop  a  workable  payment  system.  Moreover,  HHS  officials  have  indicated 
that  they  will  continue  to  do  so  in  the  future. 

"See  F.  Easterbrook,  Maximum  Price  Fixing,  48  U.  Chi.  L.  Rev.  886,  898  (1981). 

^^It  should  go  without  saying  that  a  fee  increase  that  results  from  purchaser's  unilateral,  in- 
formed decision  is  not  anticompetitive.  See  R.  Posner,  Information  and  Antitrust,  67  Geo.  L.J. 
1187  (1989). 

i^See  Schachar  v.  American  Academy  of  Ophthalmoloay,  870  F.2d  397,  400  (7th  Cir  1989) 
(when  medical  society  "provides  information  .  .  .  but  does  not  constrain  others  to  follow  its  rec- 
ommendations, it  does  not  violate  the  antitrust  laws.");  Virginia  Academy  of  Clinical  Psycholo- 
gists V.  Blue  Shield  of  Virginia,  624  F.2d  476,  483  (4th  Cir.  1980)  (not  illegal  for  medical  society 
"to  make  recommendations  aimed  at  persuading  Blue  Shield  to  adopt  its  proposal  and  use  its 
services,  absent  some  form  of  coercion."). 

^'The  FTC  has  noted  the  possibility  of  spill-over  as  a  theoretical  matter  only.  See  American 
Society  of  Internal  Medicine,  105  F.T.C.  505  (1985)  (advisory  opinion)  (stating  that  physician 
agreement  on  relative  value  scale  might  spill  over  into  physicians'  individual  medical  practices). 
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merely  a  "price  taker"  can  propose,  but  has  no  power  to  implement,  an  agreed-upon 
fee  level. 

b. 

Despite  the  strong  potential  for  procompetitive  benefits  from  physician  negotia- 
tions with  third  party  payers,  the  FTC  and  DOJ  have  viewed  nearly  all  collective 
presentations  to  payers  relating  to  reimbursement  as  inherently  suspect.  The  most 
recent  example  is  the  price  fixing  prosecution  of  three  Tucson  dentists  and  their  pro- 
fessional corporations  in  United  States  v.  Alston. ^^ 

Alston  involved  approximately  fifty  dentists  in  Tucson,  Arizona  who  agreed  on  a 
revised  schedule  of  "co-payments"  to  propose  to  four  prepaid  dental  plans.  ^^  The 
dentists  also  sent  identical  letters  to  the  plans  presenting  their  proposed  schedule 
and  the  reasons  why  it  should  be  adopted.  Subsequently,  the  plans  raised  their  co- 
pajmnents  to  the  level  proposed  by  the  dentists.  The  DOJ  prosecuted  the  dentists 
on  the  theory  that  they  had  fixed  prices  by  agreeing  on  a  specific  increased  fee  level 
to  propose  to  the  plans.  Notably,  the  DOJ  did  not  allege  a  boycott:  It  was  undis- 
puted that  the  dentists  had  continued  to  provide  services  to  plan  patients  through- 
out the  period  of  negotiations. 

In  its  opinion,  the  Ninth  Circuit  makes  several  important  observations  about  pro- 
vider-payer negotiations.  The  court  notes  that  health  care  providers  face  an  "un- 
usual situation  that  may  legitimate  certain  collective  actions."  ^°  In  particular,  pro- 
viders must  deal  with  payers  who  "act  as  bargaining  agents"  for  large  groups  of  con- 
sumers and  who  "use  the  clout  of  their  consumer  base  to  drive  down  health  care 
service  fees."^^  Further,  fees  are  often  set  not  by  the  provider  but  by  the  payer,  ac- 
cording to  uniform  fee  schedules.  The  court  found  that: 

In  light  of  these  departures  from  a  normal  competitive  market,  individual 
health  care  providers  are  entitled  to  take  some  joint  action  (short  of  price 
fixing  or  group  boycott)  to  level  the  bargaining  imbalance  created  by  the 
plans  and  provide  meaningful  input  into  the  setting  of  the  fee  schedules. 
Thus  health  care  providers  might  pool  cost  data  in  justifying  a  request  for 
an  increased  fee  schedule.  Providers  might  also  band  together  to  negotiate 
various  other  aspects  of  their  relationship  with  the  plans  such  as  payment 
procedures,  the  type  of  documentation  they  must  provide,  the  method  of  re- 
ferring patients  and  the  mechanism  for  adjusting  disputes.  Such  concerted 
actions,  which  would  not  implicate  the  per  se  rule,  must  be  carefully  distin- 
guished from  efforts  to  dictate  terms  by  explicit  or  implicit  threats  of  mass 
withdrawals  from  the  plans. ^^ 

The  Ninth's  Circuit's  opinion  does  not  resolve  the  question  whether  the  dentists' 
conduct  violated  the  antitrust  laws.^^  Nevertheless,  its  analysis  points  the  way  to 
a  correct  resolution  of  the  antitrust  issue.  Contrary  to  the  position  urged  upon  the 
court  by  the  DOJ,  the  opinion  expressly  endorses  the  View  that  health  care  provid- 
ers may  "band  together  to  negotiate"  fees  and  other  aspects  of  their  relationship 
with  payers.  In  particuleir,  providers  may  submit  "a  request  for  an  increased  fee 
level"  and  may  join  together  to  "provide  meaningful  input  into  the  setting  of  the  fee 
schedules.''^" 

Alston  demonstrates  the  need  for  reconsideration  of  the  application  of  the  anti- 
trust laws  to  physician-payer  negotiations.  Physicians  and  other  health  care  provid- 
ers should  not  be  exposed  to  the  "crushing  consequences"  of  a  criminal  prosecution 
for  engaging  in  conduct  that  is  arguably  procompetitive.^^  Criminal  sanctions  should 


18  974  F.2d  1206  (9th  Cir.  1992). 

i^The  plans  paid  participating  dentists  a  capitation  fee  for  each  patient,  and  permitted  the 
dentists  to  charge  an  additional  co-payment  for  certain  more  complex  procedures  such  as  root 
canals.  Id.  at  1207.  The  plans,  not  the  dentists,  determine[d]  both  fee  amounts."  Id. 

^°Id.  at  1214. 

21 /d. 

22 /d.  (citation  omitted). 

2^  The  appellate  court  found  that  there  was  a  factual  dispute  as  to  whether  the  dentists  be- 
lieved that  the  plans  wanted  them  to  submit  a  fee  proposal.  Id.  at  1208  n.2,  1213.  Accordingly, 
the  case  was  remanded  to  the  district  court  for  a  possible  new  trial. 

2*  As  additional  examples  of  conduct  that  "would  escape  the  per  se  rule  and  might  be  perfectly 
legal  under  the  rule  of  reason,"  the  Ninth  Circuit  cited:  "dentists  commiserating  over  the  low 
fee  schedules;  or  impugning  the  motivations  or  integrity  of  the  plans;  even  sabre-rattling  about 
economic  retribution  at  some  indefinite  time  in  the  future  if  their  grievances  remain 
unaddressed."  Id.  at  1214.  The  court  further  noted  that  "[sjome  such  activity  .  .  .  would  even 
be  constitutionally  protected."  Id. 

'''Id. 
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be  reserved  for  conduct  that  is  clearly  anticompetitive  and  that  a  defendant  knows 
is  wrong. ^^  Under  that  test,  the  actions  of  the  Tucson  dentists  do  not  warrant  pros- 
ecution. Theirs  was  an  open  and  overt  campaign  to  persuade  the  plans  that  co-pay- 
ment fees  were  inadequate.  The  plans  acted  to  raise  fees  because  the  dentists  made 
their  case.^^ 

The  AMA  calls  upon  antitrust  officials  to  issue  a  cleeu-  statement  that  physicians 
are  free  to  approach  payers  collectively  in  order  to  provide  input  on  fees  and  other 
payment-related  issues,  absent  a  boycott  or  threat  of  boycott.  The  AMA  will  also 
seek  legislation  along  the  lines  of  the  Physician-Health  Plan  Negotiations  Act  (Ap- 
pendix A)  to  establish  a  "safe  harbor"  for  physicians  who  present  their  views  collec- 
tively to  payers  without  engaging  in  price  fixing  or  a  boycott.  Otherwise,  health  care 
providers  will  be  deterred  from  engaging  in  useful  and  potentieilly  procompetitive  ac- 
tivities. 

//.  The  antitrust  laws  should  not  prohibit  physicians  from  forming  joint  marketing 
networks  to  negotiate  direct  contracts  with  purchasers  of  medical  services 

The  AMA's  second  proposal  is  that  physicians  should  be  permitted  to  form  joint 
marketing  networks  for  the  purpose  of  negotiating  contracts  with  employers  and 
other  purchasers  of  medical  services.  Under  current  enforcement  policy,  physicians 
who  form  such  a  network  may  not  establish  a  fee  schedule  for  the  network  unless 
they  accept  pre-paid,  capitated  fees  or  otherwise  share  an  insurance-type  risk.  This 

f)olicy  is  inhibiting  the  formation  and  operation  of  procompetitive  ventures  that  can 
ower  the  cost  and  increase  the  quaUty  of  health  care. 

a. 

The  majority  of  physicians  in  the  United  States  today  are  self-employed  and  prac- 
tice in  small,  independent  medical  offices.^  In  recent  years,  many  independent  phy- 
sicians have  been  looking  for  ways  to  maintain  or  increase  their  patient  base  with- 
out altering  the  basic  structure  of  their  practice.  One  approach  has  been  to  form 
an  independent  practice  association,  or  "IPA." 

An  IPA  is  an  organization  of  independently  practicing  physicians  who  act  as  a  sin- 
gle entity  for  purposes  of  obtaining  contracts  with  purchasers  of  medical  services. 
By  acting  together,  the  physicians  in  an  IPA  can  offer  a  package  of  services  that 
none  of  them  could  offer  individually.  In  particular,  an  IPA  can  offer  a  full  range 
of  medical  specialty  services,  widespread  geographic  coverage,  and  a  high  level  of 
physician  capacity.  In  addition,  an  IPA  often  provides  centrafized  billing  and  admin- 
istration, quality  assurance,  utilization  review,  practice  profiling,  and  other  services. 
Sometimes,  the  IPA  works  together  with  a  hospital  to  oner  an  even  broader  package 
of  services. ^^ 

The  IPA  structure  is  particularly  attractive  to  self-insured  employers  who  are 
looking  for  a  network  of  pnysicians  to  provide  care  to  their  employees.^"  By  contract- 
ing directly  with  the  IPA — rather  than  through  an  insurance  company  or  HMO — 
the  employer  can  significantly  reduce  its  costs  in  two  respects.  First,  the  employer 
reduces  its  search  costs  by  obtaining  access  to  a  network  of  high  Quality,  discounted- 
fee  providers — without  having  to  assemble  its  own  panel.  Second,  the  employer  re- 
duces costs  by  eliminating  the  insurer  or  HMO  "middleman." 

In  order  for  the  IPA  to  function,  however,  it  must  be  able  to  establish  prices  for 
the  services  of  its  members.  This  can  be  done  in  a  number  of  ways.  One  option  is 
for  the  physicians  to  agree  to  accept  a  fixed,  prepaid  amount  and  to  function,  in  ef- 
fect, as  an  HMO.  Alternatively,  the  physicians  may  prefer  to  provide  services  on  a 
fee-for-service  basis  under  a  schedule  or  discounted  fees.  Under  either  approach,  the 
expectation  of  increased  patient  volume  enables  the  physicians  to  offer  lower  fees 
than  they  might  otherwise  offer. 

The  physicians'  agreement  on  fees  for  the  IPA  may  be  price  fixing  in  the  literal 
sense,  but  it  is  not  the  type  of  price  fixing  that  the  antitrust  laws  are  designed  to 


2^  See  United  States  v.  United  States  Gypsum  Co..  438  U.S.  422,  442  (1978)  (criminal  sanctions 
under  Sherman  Act  should  be  limited  to  "conscious  and  calculated  wrongdoing"  and  should  not 
be  used  to  "regulate  business  practices  regardless  of  the  intent  with  which  they  were  under- 
taken."). 

^^As  the  Ninth  Circuit  noted,  the  co-payment  levels  in  Tucson  had  not  been  increased  in  ten 
years.  974  F.2d  at  1207.  Through  the  negotiations,  the  dentists  obtained  an  increase  to  the  level 
permitted  by  plans  in  Phoenix. 

^®  American  Medical  Association,  Center  for  Health  Policy  Research,  Physician  Marketplace 
Statistics— 1991  109-10. 

2^ See  e.g.,  J.  Johnsson,  "Direct  Contracting:  Employers  Look  to  Hospital-Physician  Partner- 
ships to  Control  Costs,"  Hospitals  (Feb.  20,  1992),  at  56. 

3° See,  e.g.,  P.  Kenkel,  "Taking  the  Direct  Approach."  Modern  Healthcare  (March  16,  1992), 
at  45. 
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t)revent.  The  establishment  of  a  price  is  essential  to  the  marketing  of  the  IPA.^^  As 
ong  as  the  IPA  is  not  so  large  as  to  possess  market  power,  the  physicians  will  have 
every  incentive  to  reduce  their  fees  so  that  payers  will  want  to  contract  with  them. 
If  the  physicians  do  not  lower  their  fees,  payers  will  seek  contracts  from  other  physi- 
cians or  physician  groups. 

Only  if  the  physicians  participating  in  the  IPA  collectively  possess  market  power 
could  the  IPA  be  used  as  a  vehicle  for  suppressing  competition  and  driving  up  fees. 
Without  market  power,  an  IPA  that  fails  to  offer  attractive  fees  will  simply  not  stay 
in  business. 

b.  \- 

Both  the  FTC  and  the  DOJ  have  spoken  out  strongly  against  the  formation  of 
what  they  refer  to  as  "sham  IPAs."^^  The  agencies  place  in  this  category  any  IPA 
that  establishes  fees  but  that  does  not  involve  substantial  economic  "integration" 
among  the  physician  members.  An  essential  feature  of  integration,  in  the  view  of 
antitrust,  officials,  is  direct  financial  risk-sharing  among  members  of  the  IPA.  Ab- 
sent such  integration,  the  FTC  and  DOJ  ^lonsider  joint  pricing  by  the  physician 
members  of  the  IPA  to  be  per  se  illegal. 

For  example,  in  the  FTC's  Southbank  case,^^  the  Commission  obtained  a  consent 
decree  against  an  IPA  formed  by  several  obstetrician-gynecologists  in  the  Jackson- 
ville, Florida  area.  The  IPA  had  collectively  marketed  its  services  to  payers  based 
on  a  discounted  fee  for  service  payment  scnedule.  It  also  offered  ancillary  services 
such  as  quality  assurance  and  utilization  review.  The  Commission's  consent  decree 
required  the  dissolution  of  the  IPA,  on  the  theory  that  the  physicians'  establishment 
of  a  fee  Schedule  constituted  price  fixing. 

In  addition,  the  consent  decree  prohibited  the  individual  physicians  from  engaging 
in  other  joint  arrangements  unless  those  arrangements  qualified  as  an  "integrated 
joint  venture."  The  consent  decree  defined  an  "integrated  joint  venture"  as  an  ar- 
rangement in  which: 

physicians  who  would  otherwise  be  competitors  pool  their  capital  to  finance 
the  venture,  by  themselves  or  together  with  others,  and  share  substantial 
risk  of  adverse  financial  results  caused  by  unexpectedly  high  utilization  or 
costs  of  health  care  services."^^ 

The  agencies  have  also  used  this  definition  in  other  enforcement  proceedings  and 
in  informal  statements  of  policy. ^^ 

The  Southbank  definition  of  "integrated  joint  venture"  deters  the  formation  of 
IPAs  and  other  procompetitive  physician  joint  ventures.  Under  the  Southbank  defi- 
nition, an  IPA  will  not  qualify  as  an  "integrated  joint  venture"  if  it  accepts  payment 
on  a  fee-for-service  basis.  Instead,  the  IPA  must  agree  to  accept  fixed,  capitated 
fees — thus  becoming,  in  effect,  an  HMO  that  both  provides  services  and  insures 
against  excess  utilization.  In  order  to  calculate  capitated  fees,  the  IPA  must  have 
access  to  actuarial  data  used  by  insurance  companies.  But  physicians  do  not  ordi- 
narily have  access  to  this  sort  of  information,  and  acquiring  it  can  be  costly. 

The  most  significant  problem  with  the  Southbank  approach  is  that  it  fails  to  rec- 
ognize that  IPAs  can  oner  significant  efficiencies  even  without  financial  risk-shar- 
ing. EfTiciencies  are  gained  from  joint  billing,  utilization  review,  quality  assurance, 
adherence  to  practice  guidelines,  and  the  like.  Further,  by  including  physicians  from 
throughout  a  payer's  service  area,  an  IPA  can  offer  payers  a  "new  product"  that  no 
individual  physician  could  offer — i.e.,  a  panel  of  physicians  available  to  provide  serv- 
ices to  all  of  the  payer's  insureds  or  enrollees.-'^  Indeed,  a  former  chief  of  the  Anti- 
trust Division  has  recognized  the  "substantial  procompetitive  benefits"  that  may  be 
achieved  through  "integration  that  falls  short  of  financial  participation  and  sharing 
of  risks:" 

For  example,  integrative  efficiencies  can  be  realized  through  an  agreement 
among  physicians  to  give  up  some  of  their  freedom  in  setting  the  terms  of 
billing  and  treatment  in  order  to  reduce  transaction  costs  and  to  offer  dis- 
count fee  levels.  In  addition,  provider-controlled  PPOs  may  jointly  market 


^^See  Broadcast  Music  Inc.  v.  Columbia  Broadcasting  System,  441  U.S.  1  (1979)  ("BMI"). 

^^See,  e.g.,  "Antitrust  Perspectives  On  Joint  Ventures  Among  Health  Care  Providers,"  Address 
by  Mark  Horoschak,  Assistant  Director,  Bureau  of  Competition,  Federal  Trade  Commission  (Au- 
gust 11,  1992). 

^^ Southbank  IPA,  Inc.,  FTC  Docket  No.  C-3355,  57  Fed.  Reg.  2913  (January  24,  1992)  (con- 
sent order). 

^*Id.  at  2914  (emphasis  added). 

^^See,  e.g..  Preferred  Physicians.  Inc.,  110  F.T.C.  157  (1988)  (consent  order). 

3^0/:  BMI,  supra,  441  U.S.  at  21-23. 
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their  venture  to  insurers  or  small  employers  unable  to  organize  their  own 
panels.  In  both  cases,  PPOs  can  generate  procompetitive  benefits  despite 
the  fact  that  financial  risk  is  not  shared.^' 

Contrary  to  the  assertions  of  antitrust  officials,  the  Southbank  approach  is  not  re- 
quired by  the  Supreme  Court's  decision  in  Arizona  v.  Maricopa  County  Medical  So- 
ciety. ^^  Maricopa  involved  the  development  of  a  fee  schedule  by  a  medical  founda- 
tion consisting  of  70%  of  the  physicians  in  the  Phoenix  area.  The  Court  specifically 
found  that  the  foundation  had  "substantial  power  in  the  market  for  medical  serv- 
ices." ^^  By  contrast,  the  agencies'  current  approach  condemns  any  "unintegrated" 
venture  in  which  physicians  agree  on  a  fee  schedule,  regardless  of  the  venture's 
size."*" 

In  considering  the  lawfulness  of  physician  joint  ventures  such  as  IPAs,  the  FTC 
and  DOJ  should  focus  on  the  size  of  tne  IPA  and  the  nature  of  the  efficiencies  that 
it  offers,  rather  than  demanding  the  sharing  of  an  insurance-type  risk.  Without 
market  power,  an  IPA  cannot  coerce  any  payer  into  dealing  with  it  and  therefore 
cannot  harm  competition.  Further,  an  IPA  that  is  limited  in  size  has  a  strong  incen- 
tive to  exercise  selectivity — i.e.,  to  choose  the  highest  quality  physicians  that  it  can 
obtain  at  the  desired  fee  level.  The  physicians  in  the  IPA  therefore  share  incentives 
to  control  utilization  and  costs,  even  without  acting  as  insurers. 

An  IPA  is  a  "sham"  only  if  it  offers  no  significant  efficiencies.  But  efficiencies  can 
be  gained  from  joint  activities  other  than  direct  financial  risk-sharing  through  the 
acceptance  of  fixed,  capitated  fees.  Indeed,  physicians  who  commit  to  a  joint  pro- 
gram of  cost  containment  do  share  risk,  even  if  they  are  paid  on  a  fee-for-seryice 
basis.  For  the  venture  to  be  successfiil,  the  physicians  must  each  provide  services 
on  a  cost-effective  basis.  A  failure  to  do  so  will  reflect  poorly  not  only  on  the  venture, 
but  also  on  the  individual  physicians. 

Once  again,  this  issue  could  be  addressed  by  an  unequivocal  public  statement  by 
antitrust  enforcement  agencies  that  they  will  not  take  action  against  physicians  who 
are  attempting  to  compete  by  creating  procompetitive  joint  ventures,  regardless  of 
whether  direct  financial  risk-sharing  is  involvea.  However,  given  the  uncertainty  en- 
gendered by  previous  enforcement  actions,  the  AMA  believes  that  legislative  action 
may  be  necessary. 

Specifically,  the  AMA  is  proposing  in  the  legislation  set  forth  in  Appendix  A  that 
physician  networks  that  meet  appropriate  qualifications  should  be  free  to  establish 
fee  schedules  in  order  to  market  their  services  to  employers  and  other  third  party 
payers.  To  qualify  for  such  treatment,  the  network  should  include  no  more  than  20% 
of  the  total  number  of  physicians,  or  of  the  physicians  from  a  particular  specialty, 
in  a  relevant  geographic  area.'*^  In  addition,  the  network  should  have  at  least  three 
of  the  following  efficiency-enhancing  characteristics: 

•  the  network  follows  a  quality  assurance  program  that  regularly  reviews  the 
services  provided  by  IPA  members; 

•  network  members  adhere  to  a  defined  set  of  practice  parameters; 


*' "Antitrust  in  the  Health  Care  Field:  Distinguishing  Resistance  from  Adaptation,"  Address 
by  Charles  F.  Rule,  Assistant  Attorney  General,  Antitrust  Division,  Department  of  Justice 
(March  11,  1988),  at  12-13. 

38  457  U.S.  332(1982). 

39 M  at354n.29. 

■•"To  be  sure,  the  Court  in  Maricopa  did  use  language  similar  to  the  Southbank  definition  of 
"integrated  joint  venture"  at  one  point  in  its  opinion.  Specifically,  the  Court  distinguished  a 
medical  foundation  established  by  "hundreds  of  competing  doctors  from  "partnerships  or  other 
joint  arrangements  in  which  persons  who  would  otherwise  be  competitors  pool  their  capital  and 
share  the  risks  of  loss  as  well  as  the  opportunities  for  profit."  457  U.S.  at  356.  But  this  dictum 
does  not  require  financial  risksharing  as  a  prerequisite  to  legality.  Rather,  it  merely  sets  forth 
one  example  of  a  type  of  venture  that  would  plainly  be  lawful. 

It  is  questionable  whether  Maricopa  would  be  decided  the  same  way  today.  Maricopa  was  de- 
cided by  a  sharply  divided  (4-3)  Court,  with  Justices  Blackmun  and  O'Connor  not  participating. 
Justice  Powell  wrote  a  strong  dissent  arguing  that  the  physicians'  agreement  on  a  fee  schedule 
was  comparable  to  the  agreement  on  prices  upheld  in  BMI.  Interestingly,  the  Ninth  Circuit 
panel  that  the  Supreme  Court  reversed  included  Judge,  now  Justice,  Kennedy.  See  643  F.2d 
553. 

*^In  this  regard,  the  draft  legislation  provides  that  the  percentage  of  physician  participation 
in  a  health  plan  should  be  determined  by  including  in  the  numerator  the  number  of  physicians 
who  participate  in  the  network,  and  including  in  Uie  denominator  the  sum  of  the  total  number 
of  physicians  participating  in  each  health  plan  in  the  market.  This  method,  which  Justice  De- 
partment officials  have  referred  to  in  speeches,  adjusts  for  the  overcounting  of  market  share 
that  otherwise  results  when — as  is  often  the  case — physicians  participate  in  multiple  plans.  See 
"Antitrust  Enforcement  Policy  and  the  Treatment  of  HorizonUl  Price  Restraints:  Lessons  for  the 
Health  Care  Industry,"  Address  by  James  F.  Rill,  Assistant  Attorney  General,  Antitrust  Divi- 
sion, Dept.  of  Justice,  at  10  n.3  (Feb.  15.  1991). 
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•  the  network  employs  practice  profiling,  outcomes  research  or  similar  techniques 
to  evaluate,  critique  and  improve  the  performance  of  its  members. 

•  the  network  is  responsible  for  billing  and  collecting  fees  for  the  services  of  mem- 
bers; 

•  network  members  contribute  a  pro  rata  portion  of  the  network's  total  equity 
capitalization; 

•  network  members  share  the  risk  of  overutilization  of  services,  through  capita- 
tion payments  or  withholding  of  a  percentage  of  payments. 

Physician  networks  that  meet  the  20%  rule  and  satisfy  at  least  three  of  these  cri- 
teria should  be  permitted  to  engage  in  joint  pricing  and  negotiations  without  fear 
of  Uability  under  §1  of  the  Sherman  Act  or  §5  of  the  FTC  Act.  Networks  that  fall 
short  of  the  statutory  criteria  should  generally  be  analyzed  under  the  rule  of  reason. 
Only  those  networks  that  involve  physicians  with  market  power  who  have  engaged 
in  no  significant  integration  of  their  practices — but  who  nevertheless  agree  on 
prices — should  be  treated  as  unlawful  per  se. 

III.  The  antitrust  laws  should  not  prohibit  physicians  from  forming  negotiating 
groups  of  reasonable  size  to  bargain  collectively  with  market  dominant  payers 
The  AMA's  third  proposal  is  that  physicians  in  a  community  in  which  there  is  a 
payer  or  coalition  of  payers  with  market  power  should  be  permitted  to  form  a  nego- 
tiating group  to  bargain  collectively  with  the  payer.  The  AMA  proposes  that  the  ne- 
gotiating group  be  limited  in  size  to  no  more  than  a  fixed  percentage — for  example, 
20% — of  the  physicians  in  the  community  or  in  any  specialty. 

a. 

The  issue  of  buyer-side  market  power  in  health  care  is  a  timely  and  important 
one.  Already,  in  many  states,  the  market  for  health  insurance  and  other  forms  of 
health  care  financing  is  dominated  by  a  single  large  payer  such  as  a  Blue  Cross  and 
Blue  Shield  plan.'*^  Typically,  in  addition  to  a  dominant  payer,  there  are  many 
smaller  payers  such  as  self-insured  health  benefits  plans  offered  by  employers. 

Current  proposals  for  health  care  reform,  if  enacted,  are  likely  to  result  in  a  sig- 
nificant increase  in  concentration  in  health  care  financing  markets.  For  example, 
the  "single  payer"  or  "Canadian  system"  approach  calls  for  a  single  monopsonistic 
purchaser  that  procures  medical  services  on  behalf  of  all  citizens."*^  Even  so-called 
"managed  competition"  approaches  foster  the  creation  of  large  purchasing  coopera- 
tives and  the  operation  of  "relatively  few  managed  care  organizations  in  each  geo- 
graphic area.""^  Although  these  proposals  differ  greatly  in  their  particulars,  they 
share  the  underlying  goal  of  encouraging  payers — as  the  Alston  court  put  it  in  a 
somewhat  different  context — to  "use  the  clout  of  their  consumer  base  to  drive  down 
health  care  service  fees.""*^ 

As  a  matter  of  economics,  the  exercise  of  monopsony  power  by  large  payers  or  coa- 
litions of  payers  should  cause  as  much  concern  as  anticompetitive  conduct  on  the 
part  of  providers.  "[I]t  is  bedrock  economic  theory  that  powerful  buyers,  whether 
acting  individually,  as  a  monopsonist,  or  in  collusion  with  other  buyers  are  capable 
of  causing  the  same  economic  harm  that  the  antitrust  laws  are  designed  to  pre- 
vent." **  In  the  health  care  context,  the  exercise  of  monopsony  power  by  large  payers 


*^M.  Pauly,  Competition  in  Health  Insurance  Markets,  51  Law  &  Contemp.  Prob.  237,  242- 
43  (1988). 

*^See,  e.g.,  D.  Himmelstein  &  S.  Woolhandler,  A  National  Health  Program  for  the  United 
States:  A  Physicians'  Proposal,  320  New  Eng.  J.  Med.  102  (1989). 

'^''A.  Enthoven  &  R.  Kronick,  Universal  Health  Insurance  Through  Incentives  Reform,  265 
J.A.M.A.  2532  (1991);  A.  Enthoven  &  R.  Kronick,  A  Consumer-Choice  Health  Plan  for  the  1990s: 
Universal  Health  Insurance  in  a  System  Designed  to  Promote  Quality  and  Economy,  320  New 
Eng.  J.  Med.  29  (1989).  See  generally  J.  Gaffney,  S.  Browning,  &  E.  Hirshfeld,  Proposals  to  Re- 
form the  U.S.  Health  Care  System:  A  Critical  Review.  1  Health  Econ.  181  (1992). 

*^  United  States  v.  Alston,  supra,  974  F.2d  at  1214;  cf  'The  Role  of  Antitrust  in  Improving 
and  Reforming  the  Health  Care  System,"  Address  by  Kevin  J.  Arquit,  Director,  Bureau  of  Com- 
petition, Federal  Trade  Commission  (October  15,  1992),  at  4  (The  core  concept  of  the  system- 
wide  reforms  being  proposed  in  the  current  debate  on  health  care  costs  ...  is  some  form  of 
mansiged  care,  relying  in  part  on  the  purchasing  power  of  prepaid  health  plans  to  negotiate  ag- 
gressively for  lower  prices."). 

*^R.  Blair  &  J.  Heirrison,  Cooperative  Buying,  Monopsony  Power,  and  Antitrust  Policy,  86 
Northwestern  Univ.  L.  Rev.  331,  331  (1992);  see  Vogel  v.  American  Society  of  Appraisers,  744 
F.2d  598,  601  (7th  Cir.  1984)  (Posner,  J.)  ("[mlonopoly  and  monopsony  are  symmetrical  distor- 
tions of  competition  from  an  economic  standpoint.");  see  also  H.  Hovencamp,  Economics  and  Fed- 
eral Antitrust  Law,  §1.2,  at  17  (1985)  ("monopsony  can  impose  social  costs  on  society  simileir 
to  those  caused  by  monopoly");  M.  Pauly,  Monopsony  Power  in  Health  Insurance:  Thinking 
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can  be  expected  to  result  in  deteriorations  of  quality  and  access,  including  "long 
waits,  a  slow  rate  of  technical  progress,  and  contrived  shortages  of  useful  care."*' 

To  date,  however,  antitrust  officials  have  taken  a  benign  view  of  the  monopsony 
power  exercised  by  large  third  party  payers.  Indeed,  they  have  sometimes  suggested 
that  buyer-side  purchasing  power  in  health  care  may  be  desirable  because  it  drives 
prices  down.  This  position  represents  "nothing  less  than  a  frontal  assault  on  the 
basic  policy  of  the  Sherman  Act."**  The  antitrust  laws  embody  the  principle  that 
competition  alone  must  be  reUed  upon  to  determine  what  is  an  appropriate  price. 

Current  antitrust  enforcement  pohcy  is  therefore  both  discriminatory  to  physi- 
cians and  inconsistent  on  its  own  terms.  More  importantly,  however,  this  poUcy 
stands  as  an  obstacle  to  the  development  of  a  rational  and  just  system  of  health 
care. 


In  markets  in  which  a  payer  or  coalition  of  payers  acquires  a  dominant  market 
share,  the  exercise  of  some  countervailing  strength  by  physicians  is  not  anticompeti- 
tive and  should  not  subject  the  physicians  to  antitrust  prosecution.  The  AMA  is 
therefore  proposing  that  physicians  faced  with  dominant  payers  (e.g.,  35%  or  greater 
market  share)  should  be  permitted  to  form  negotiating  groups  of  reasonable  size 
(e.g.,  20%  of  the  physicians  in  the  community  or  in  any  specialty)  to  bargain  collec- 
tively with  the  dominant  payer.  A  payer  should  be  treated  as  a  dominant  payer  if 
it  covers  at  least  35%  of  the  individuals  who  are  covered  by  private  health  insurance 
in  any  relevant  geographic  market."*^ 

The  exercise  of  countervailing  power  by  physicians  in  negotiations  with  dominant 
payers  should  not  raise  significant  competitive  concerns.  A  physician  group  that 
lacks  market  power  cannot  coerce  a  monopsonistic  payer  into  raising  its  fees.  If  the 
two  sides  cannot  reach  agreement,  the  payer  will  simply  obtain  services  from  other 
physicians.  And,  because  of  the  payer's  market  strength,  the  physicians  will  face  a 
strong  incentive  to  offer  attractive  terms. 

Indeed,  allowing  physicians  to  engage  in  collective  conduct  is  both  necessary  and 
appropriate.  First,  far  from  undermining  competition,  such  collective  conduct  should 
improve  the  competitive  functioning  of  the  system.  By  providing  a  "check"  on  the 
payer's  monopsony  power,  such  conduct  will  help  to  counteract  the  "distortions  of 
competition"  that  monopsony  may  otherwise  produce.^"  In  the  health  care  context, 
such  distortions  would  include  deteriorations  in  the  quality  of  and  access  to  care.^^ 

Physicians  acting  collectively  can  combat  such  distortions  by  acting  as  representa- 
tives of  their  patients'  interests.  In  this  regard,  it  is  far  too  simplistic  to  suppose 
that  payers  act  as  "consumers'  surrogates."^^  The  interests  of  payers  and  patients 
diverge  in  significant  respects.  Payers  aim  to  control  utilization  and  cost.  Patients 
care  about  costs  too,  but  they  also  have  an  intense  interest  in  obtaining  medical 
services  of  high  quality  and  in  maintaining  a  choice  of  physicians.  Through  collec- 
tive action,  physicians  can  help  minimize  the  harmful  effects  of  monopsony  on  pa- 
tients' interests. 

Second,  by  permitting  physicians  to  join  together  in  negotiating  groups  of  reason- 
able size,  significant  transactional  efficiencies  could  also  be  achieved.  Large  payers 
could  obtain  a  panel  of  physicians  by  negotiating  with  a  few  groups,  rather  than 
with  hundreds  of  individual  physicians.  Physician  groups  would  compete  vigorously 
to  obtain  the  large  payer's  contract.  They  might  also  be  encouraged  to  integrate 
their  practices  by  forming  IPAs  or  other  procompetitive  joint  ventures. 


Straight  While  Standing  on  Your  Head,  6  J.  Health  Econ.  73,  73  (1987)  ("monopsony  may  have 
seriously  adverse  consequences  for  overall  economic  efBciency,  whatever  it  does  to  price  and  ex- 
penditure levels"). 

"•^M.  Pauly,  Competition  in  Health  Insurance  Markets,  51  Law  &  Contemp.  Probs.  237,  260 
(1989).  The  monopsony  problem  has  been  addressed  in  a  number  of  antitrust  cases.  The  leading 
case  IS  Mandeville  Island  Farms  v.  American  Crystal  Sugar  Co.,  334  U.S.  219  (1948).  See  also 
United  States  v.  Griffith,  334  U.S.  100  (1949);  National  Macaroni  Mfg.  Assoc,  v.  FTC,  345  F.2d 
421  (7th  Cir.  1965);  United  States  v.  Rice  Growers  Assoc,  1986-2  Trade  Cas,.  (CCH)  1  67,288 
(E.D.  Cal.  1986);  United  States  v.  V.C.  Itoh  &  Co.,  1982-83  Trade  Cas.  (CCH)  1  65,010  (W.D. 
Wash.  1982). 

*^See,  e.g.,  National  Society  of  Professional  Engineers  v.  United-States,  435  U.S.  679,  695 
(1978). 

■*^The  35%  figure  was  cited  by  the  Justice  Department  in  a  1986  business  review  letter  that 
considered  the  level  at  which  a  group  purchasing  cooperative  might  be  able  to  exercise  monop- 
sony power.  See  Gulf  Wine  &  Spirit  shippers'  Council  Inc.,  B.R.L.  86-7  (response  letter). 

^°Vogel,  supra,  744  F.2d  at  601. 

^^M.  Pauly,  supra  n.  42,  at  260. 

°^K.  Arquit,  supra  n.  44,  at  5. 
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Finally,  physicians  confronted  with  large  aggregations  of  purchasing  power 
should — in  the  words  of  the  Alston  court — be  "entitled  to  take  some  joint  action"  in 
order  to  "level  the  bargaining  imbalance. "^^  It  is  simply  inequitable  to  encourage 
concentration  on  the  purchasing  side  of  medical  services  transactions,  while  prohio- 
iting  collective  bargaining  on  the  providers'  side.  As  one  commentator  has  stated, 
"good-faith  collective  bargaining"  ought  to  be  "the  monopsonist's  duty."^"* 

In  this  regard,  physicians  today  face  a  situation  comparable  to  those  historical  cir- 
cumstances in  which  antitrust  reforms  have  been  enacted.  Consider,  for  example, 
the  following  passage  from  the  legislative  history  of  the  Capper- Volstead  Act,^  a 
statute  that  created  a  partial  antitrust  exemption  for  agricultural  cooperatives: 

"The  farmers  are  not  asking  a  chance  to  oppress  the  public,  but  insist  that 
they  should  be  given  a  fair  opportunity  to  meet  business  conditions  as  they 
exist — a  condition  that  is  very  unfair  under  the  present  law.  Whenever  a 
farmer  seeks  to  sell  his  products  he  meets  in  the  market  place  the  rep- 
resentatives of  vast  aggregations  of  organized  capital  that  largely  determine 
the  price  of  his  products.  Personally  he  has  very  little  if  anything  to  say 
about  the  price.  If  he  seeks  to  associate  himself  with  his  neighbors  for  the 
purpose  of  collectively  negotiating  for  a  fair  price,  he  is  threatened  with 
prosecution."^^ 

Like  the  farmers  in  the  early  part  of  this  century,  physicians  today  compete  as  indi- 
viduals or  small  groups  in  a  highly  atomized  seller  s  market.  Their  services  are  paid 
for  by  "vast  aggregations  of  organized  capital" — powerful  third  party  payers  who  are 
likely  to  grow  still  larger  in  the  context  of  health  care  reform.  Under  current  anti- 
trust policy,  however,  physicians  who  attempt  to  join  together  to  bargain  collectively 
with  a  powerful  payer  are  "threatened  with  prosecution." 

This  state  of  affairs  is  bad  for  physicians,  bad  for  patients  and  bad  for  the  efficient 
delivery  of  health  care  in  America.  Fairness  dictates  that  physicians  dealing  with 
market  dommant  payers  should  be  permitted  to  assert  some  countervailing 
strength.  The  legislation  attached  as  Appendix  A  would  achieve  this  result. 

TV.  The  antitrust  laws  should  not  prohibit  physicians  affiliated  with  a  managed  care 
plan  from  collectively  providing  their  input  on  medical  review  criteria,  quality 
assurance  programs,  and  other  financial  and  administrative  decisions  of  the 
plan 
As  noted  above,  managed  care  plans  are  taking  aggressive  action  to  control  costs. 
Current  legislative  proposals  envision  a  system  of  managed  competition  in  which 
the  power  of  these  plans  would  be  even  greater.^^  While  cost  control  is  a  desirable 
objective,  excessive  cost  cutting  can  result  in  a  refusal  to  pay  for  medically  nec- 
essary services  or  in  an  unreasonable  reduction  in  the  quality  of  care  received  by 
plan  enrollees.  Either  result  is,  of  course,  directly  contrary  to  the  interests  of  pa- 
tients. 

The  AMA  believes  that  the  most  effective  way  of  sensitizing  managed  care  plans 
to  the  impact  on  patients  of  their  decisions  regarding  coverage,  medical  policies,  and 
reimbursement  is  to  give  physicians  a  voice  in  those  decisions.  Physicians  are  rep- 
resentatives of  the  interests  of  patients  in  quality  of  and  access  to  care.  As  such, 
they  provide  a  unique  perspective  that  can  assist  managed  care  plans  in  formulating 
and  implementing  policies.  While  all  decisions  must  ultimately  be  made  by  the 
plans  themselves,  physicians  affiliated  with  the  plans  should  be  encouraged  to  pro- 
vide their  collective  input  on  such  decisions. 

To  this  end,  the  AMA  is  proposing  the  Managed  Care  Improvement  Act  of  1993 
(copy  attached  as  Appendix  B).  The  Act  would  require  managed  care  plans  to  estab- 
lish committees  of  physicians  that  would  advise  management  on  medical  review  cri- 
teria, quality  assurance  programs,  grievance  mechanisms,  and  certain  financial  and 
administrative  matters.  It  would  also  authorize  physicians  affiliated  with  a  plan  to 
provide  their  collective  input  on  these  and  other  matters — as  long  as  no  boycott  was 
threatened  or  engaged  in. 

If  physicians  are  to  be  encouraged  to  serve  on  committees  advising  managed  care 
plans  and  otherwise  to  provide  their  collective  views  to  such  plans,  they  must  be 
assured  of  immunity  from  the  antitrust  laws  where  they  have  acted  in  good  faith. 


"974  F.2d  at  1214. 

^'R  Pfizenmayer,  Antitrust  Law  and  Collective  Physician  Negotiations  with  Third  Parties: 
The  Relative  Value  Guide  Object  Lesson,  7  J.  Health  Politics,  Policy  &  L.  128,  151  (1982). 

=5  15U.S.C.  §17. 

^^  H  R  Rep  No.  24,  67th  Cong.,  1st  Sess.  2  (1921)  (quoted  in  1  P.  Areeda  &  D.  Turner,  Anti- 
trust Law  "B  228,  at  186  n.34  (1978)). 

°''See  p.  27,  nn.  43-44,  supra. 
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Such  immunity  is  necessitated  by  cases  in  which  well  meaning  physicians  have  be- 
come embroiled  in  protracted  antitrust  litigation  for  attempting  to  formulate 
thoughtful  medical  policies.^®  It  is  also  necessitated  by  physician  reluctance  to  en- 
gage in  any  sort  of  collective  conduct  as  a  result  of  a  number  of  well  publicized  cases 
in  which  physicians  have  been  held  liable  for  such  action. ^^  Accordingly,  the  Act  in- 
cludes a  provision  immunizing  from  the  antitrust  laws  collective  input  to  managed 
care  plans  by  physicians  affiliated  with  these  plans  if  the  physicians  act  in  good 
faith  and  do  not  threaten  a  boycott. 

The  AMA  submits  that  antitrust  immunity  for  physicians  in  these  circumstances 
is  sound  policy.  Collective  presentation  of  physicians'  views  to  payers,  including 
views  on  reimbursement  matters,  does  not  violate  the  antitrust  laws  as  long  as  the 
presentations  are  not  accompanied  by  a  threat  of  boycott.^  Statutory  immunity 
would  simply  enable  physicians  to  avoid  the  debilitating  costs  of  plenary  antitrust 
litigation  and  would  thus  encourage  them  to  participate  in  decision-making  by  man- 
aged care  plans.  Accordingly,  the  AMA  respectfully  requests  that  federal  antitrust 
agencies  support  the  immunity  provisions  of  the  Managed  Care  Improvement  Act 
of  1993. 

CONCLUSION 

America's  health  care  delivery  system  stands  on  the  threshold  of  major  change. 
The  AMA  supports  reforms  that  will  improve  the  cost-effectiveness  of  care  and  that 
will  provide  access  to  care  for  the  uninsured.  If  these  reforms  are  to  work,  however, 
they  must  be  accompanied  by  modifications  in  the  antitrust  laws — or  at  least  in  cur- 
rent enforcement  policies — to  permit  a  meaningful  physician  role  in  negotiations 
with  payers.  Such  modifications  are  essential  if  the  antitrust  laws  are  truly  to  serve 
as  a  patient  welfare  prescription. 

APPENDIX  A — PHYSICIAN-HEALTH  PLAN  NEGOTIATIONS  ACT 

Section  1 .  Short  Title.  This  Act  may  be  cited  as  the  "Physician-Health  Plan  Nego- 
tiations Act  of  1993." 

Section  2.  Policy  and  Intent.  It  shall  be  the  policy  of  the  United  States  to  encour- 
age the  formation  of  cooperative  physician  networks  for  the  purpose  of  contracting 
for  and  delivering  efficient  and  high  quality  medical  services.  The  intent  of  this  Act 
is  to  facilitate  negotiations  by  physician  networks  with  health  plans  such  as  indem- 
nity health  insurance  plans,  health  maintenance  organizations,  preferred  provider 
organizations,  managed  care  plans,  self-insured  employee  benefit  plans,  and  other 
third  party  payment  programs.  It  is  the  further  intent  of  this  Act  to  encourage  input 
by  networks  of  physicians  into  the  administration,  coverage  and  pajmient  policies 
of  such  health  plans.  This  Act  shall  not  be  construed  as  restricting  or  prohibiting 
any  physician  arrangements  or  activities  that  are  otherwise  permissible  under  the 
federal  antitrust  laws  or  the  law  of  any  State. 

Section  3.  Collective  Development  and  Presentation  of  Position  Statements. 

(a)  Networks  of  independently  practicing  physicians  that  satisfy  the  criteria  set 
forth  in  subsection  (b)  shall  be  permitted  collectively  to  develop  and  present  position 
statements  to  health  plans,  notwithstanding  anything  in  the  antitrust  laws  or  the 
law  of  any  State  to  the  contrary.  Such  position  statements  may  include: 

1.  Cost  data  in  support  of  a  request  to  modify  a  health  plan's  fee  schedule; 

2.  Suggestions  as  to  specific  proposed  reimbursement  levels;  and 

3.  Proposals  regarding  payment  procedures,  utilization  review,  administrative 
requirements,  coverage  issues  and  other  aspects  of  the  operations  of  the  health 
plan. 

The  physicians  may  select  an  agent  (such  as  a  consultant,  attorney,  medical  soci- 
ety, or  other  such  person  or  entity)  for  purposes  of  developing  and  presenting  such 
position  statements. 

(b)  To  qualify  for  the  legal  protection  set  forth  in  subsection  (a),  physician  net- 
works that  collectively  develop  or  present  position  statements  shall — 


^^See,  e.g.  Schachar  v.  American  Academy  of  Ophthalmology  870  F.2d  397  (7th  Cir.  1989); 
Marresse  v.  American  Academy  of  Orthopaedic  Surgeons,  977  F.2d  585  (7th  Cir.  1992)  (text  in 
WESTLAW);  Koefoot  v.  American  College  of  Surgeons.  1987-1  Trade  Cases  1  67,508  (N.D.  111. 
1986). 

^^See.  e.g.,  Alston,  supra,  974  F.2d  1206;  Patrick  v.  Burgel  486  U.S.  94  (1988);  Weiss  v.  York 
Hospital.  745  F.2d  986  (3d  Cir.  1984). 

^^ Michigan  State  Medical  Society.  101  FTC.  191  (1983). 
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1.  Permit  any  individual  physician  in  the  network  to  negotiate  and  enter  into 
individual  arrangements  with  any  health  plan  (including  the  plan  to  which  a 
position  statement  is  submitted); 

2.  Permit  any  individual  physician  in  the  network  to  enter  into  arrangements 
with  other  physician  networks  for  purposes  of  negotiating  arrangements  with 
any  health  plan; 

3.  Not  exchange  information  among  independently  practicing  physicians  in 
the  network  concerning  their  usual  charges,  except  on  an  aggregate  or  compos- 
ite basis  that  does  not  reveal  the  charges  of  any  individual  physician;  and 

4.  Not  boycott  or  threaten  a  boycott  of  health  plans  that  do  not  accept  the 
proposals  made  by  the  physicians. 

Section  4.  Negotiations  with  Dominant  Health  Plans. 

(a)  Physicians  shall  be  permitted  to  form  one  or  more  Dominant  Health  Plan  Ne- 
gotiating Networks  for  purposes  of  negotiating  and  entering  into  contracts  with  a 
health  plan  that  has  market  dominance.  A  health  plan  shall  be  found  to  have  mar- 
ket dominance  if  the  plan  covers  at  least  thirty  five  percent  (35%)  of  the  individuals 
who  are  covered  by  private  health  insurance  in  any  relevant  geographic  market. 

(b)  Dominant  Health  Plan  Negotiating  Networks  will  be  subject  to  the  following 
restrictions: 

1.  The  network  shall  include  no  more  than  twenty  percent  (20%)  of  the  physi- 
cians and  no  more  than  twenty  percent  (20%)  of  the  specialists  in  the  relevant 
geographic  market.  Notwithstanding  the  foregoing  limitation,  the  network  may 
include  at  least  two  specialists  or  groups  in  each  specialty  in  a  relevant  geo- 
graphic market,  provided  that  the  network  includes  physicians  from  at  least 
three  specialties. 

2.  The  network  shall  limit  its  activities  to  negotiations  with  dominant  health 
plans. 

3.  Physicians  participating  in  the  network  shall  not  exchange  information 
concerning  their  usual  charges  or  any  other  charges  unrelated  to  the  dominant 
health  plan  with  which  the  network  is  negotiating,  except  on  an  aggregate  or 
composite  basis  that  does  not  reveal  the  charges  of  any  individual  physician; 
and 

4.  Physicians  participating  in  the  network  shall  be  free  to  adopt  whatever  ar- 
rangements they  may  desire  with  non-dominant  health  plans. 

Section  5.  Qualified  Independent  Practice  Networks. 

(a)  Physicians  may  form  Qualified  Independent  Practice  Networks  ("QIPNs")  in 
accordance  with  the  requirements  set  forth  herein.  Any  QIPN  which  satisfies  the 
conditions  set  forth  herein,  together  with  all  of  its  members,  shall  be  conclusively 
deemed  to  be  a  single  entity  for  antitrust  purposes.  Neither  the  formation  of,  nor 
the  activities  of,  a  qualifying  QIPN  and  its  members  shall  be  found  to  be  a  contract, 
combination  or  conspiracy  in  restraint  of  trade  under  Section  1  of  the  Sherman  Act 
or  an  unfair  method  of  competition  under  §5  of  the  Federal  Trade  Commission  Act. 

(b)  In  order  to  qualify  as  a  QIPN,  a  physician  network  must  satisfy  the  following: 

1.  The  total  number  of  physicians  participating  in  the  network  shall  not  ex- 
ceed twenty  percent  (20%)  of  the  physicians  in  the  relevant  geographic  market; 

2.  The  total  number  of  physicians  from  a  particular  specialty  participating  in 
the  network  shall  not  exceed  twenty  percent  (20%)  of  the  specialists  in  the  rel- 
evant geographic  market,  except  that  the  network  may  include  at  least  two  spe- 
cialists or  groups  in  each  specialty; 

3.  The  network  shall  either  include  or  have  entered  into  arrangements  with 
physicians  from  at  least  three  specialties; 

4.  Any  network  that  is  not  a  party  to  a  service  contract  with  at  least  one 
health  plan  for  a  period  of  at  least  one  hundred  eighty  consecutive  days  shall 
be  terminated; 

5.  The  network  shall  not  enter  into  any  arrangement  with  any  health  plan 
that  limits  the  ability  of  the  network  to  contract  with  any  competing  health 
plans  unless  the  network  represents  fewer  than  ten  percent  (10%)  of  the  physi- 
cians and  fewer  than  ten  percent  (10%)  of  the  members  of  each  specialty  in  the 
relevant  geographic  market; 

6.  The  network  must  file  an  application  with  the  Secretary  showing  the  orga- 
nizational structure  of  the  network,  the  initial  members  of  the  network,  and 
compliance  with  each  of  the  requirements  of  this  section. 

(c)  In  order  to  be  qualified  under  this  section,  a  physician  network  must  satisfy 
at  least  three  of  the  following  criteria: 
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1.  The  network  will  adopt  practice  parameters  that  will  be  followed  by  its 
members  in  providing  services; 

2.  The  network  will  adopt  and  follow  a  quality  assurance  ("QA")  program  that 
regularly  reviews  all  of  the  services  provided  by  members  of  the  network; 

3.  Each  of  the  members  of  the  network  will  contribute  a  pro  rata  portion  of 
the  total  equity  capitalization  of  the  QIPN; 

4.  The  network  will  be  responsible  for  billing  and  collecting  fees  for  the  serv- 
ices of  the  members  of  the  network; 

5.  The  members  of  the  network,  through  capitation  payments,  risk  sharing 
withholds,  or  other  such  mechanisms,  wifl  share  the  risk  of  overutilization  of 
services; 

6.  The  network  will  employ  practice  profiling,  outcomes  research  or  similar 
techniques  to  evaluate,  critique  and  improve  the  performance  of  each  of  the 
members  of  the  network. 

(d)  For  purposes  of  subsections  (b)  and  (c),  in  determining  the  percentage  of  physi- 
cians in  a  relevant  geographic  market  who  participate  in  a  physician  network,  the 
numerator  shall  consist  of  the  number  of  physicians  who  participate  in  the  network 
and  the  denominator  shall  consist  of  the  sum  of  the  total  numbers  of  physicians  par- 
ticipating in  each  health  plan  in  the  relevant  geographic  meirket  (so  that  in  a  mar- 
ket in  which  all  the  physicians  participate  in  four  health  plans,  each  plan  would 
represent  25%  of  the  physicians  in  the  market).  In  determining  the  percentage  of 
physicians  of  a  particular  specialty  in  a  relevant  geographic  market  who  participate 
m  a  physician  network,  the  numerator  shall  consist  of  the  number  of  physicieins  in 
that  specialty  who  participate  in  the  network  and  the  denominator  shall  consist  of 
the  sum  of  the  total  numbers  of  physicians  in  that  specialty  peirticipating  in  each 
health  plan  in  the  relevant  geographic  market. 

(e)  By  January  1,  1994,  the  Secretary  shall  establish  application  forms  for  QIPNs 
which  will  enable  applicants  to  demonstrate  compliance  with  each  of  the  require- 
ments set  forth  herein.  Such  applications  shall  be  filed  with  the  Secretary  at  least 
thirty  days  prior  to  commencing  operations  and  every  five  years  thereafter.  The  Sec- 
retary shall  have  thirty  days  following  its  receipt  of  an  application  to  determine 
whether  the  applicant  complies  with  each  of  the  requirements  of  this  section.  If  the 
Secretary  determines  that  an  appUcant  does  not  meet  the  qualifications  of  this  sec- 
tion, the  Secretary  shaU  inform  the  applicant  in  writing  within  thirty  days  of  the 
date  of  the  application  of  the  specific  reasons  why  the  applicant  does  not  comply 
with  this  section.  If  the  Secretary  does  not  inform  the  applicant  of  its  rejection  of 
the  application  within  thirty  days,  the  appHcant  shall  be  conclusively  deemed  to 
qualify  as  a  QIPN  under  this  section. 

Section  6.  Other  Physician  Networks.  The  Secretary  shall,  by  January  1,  1994, 
promulgate  regulations  establishing  a  process  whereby  physician  networks  other 
than  QIPNs  may  apply  to  the  Secretary  for  a  finding  that  the  network's  formation 
and  operations  shall  be  conclusively  deemed  lawful  under  the  antitrust  laws.  The 
regulations  shall  specify  criteria  that  the  Secretary  shall  consider  prior  to  taking  ac- 
tion on  such  applications.  Such  regulations  shall  be  promulgated  in  accordance  with 
the  federal  Negotiated  Rulemaking  Act  of  1990,  5  U.S.C.  §581  et  seq.  The  Secretary 
shall  include  representatives  of  national  physician  organizations  in  the  negotiated 
rulemaking  proceedings. 

Section  7.  Definitions.  Specific  terms  in  this  Act  shall  be  defined  as  follows: 

(a)  Health  Plan.  "Health  plan"  shall  mean  any  indemnity  health  insurance  plan, 
health  maintenance  organization,  preferred  provider  organization,  managed  care 
plan,  self-insured  employee  benefit  plan,  or  other  third  party  payment  program  that 
provides  reimbursement  on  behalf  of  persons  covered  by  the  plan  for  the  expense 
of  obtaining  health  care  services  or  that  directly  provides  health  care  services  in  re- 
turn for  premiums  paid  on  behalf  of  covered  individuals. 

(b)  Specialty.  "Specialty"  shall  mean  one  of  the  following  areas  of  medical  practice: 
Allergy  and  Immunology,  Anesthesiology,  Colon  and  Rectal  Surgery,  Dermatology, 
Emergency  Medicine,  Family  practice.  Internal  Medicine,  Neurological  Surgery, 
Neurology,  Nuclear  Medicine,  Obstetrics-Gynecology,  Ophthalmology,  Orthopaedic 
Surgery,  Otolaryngology,  Pathology,  Pediatrics,  Physical  Medicine  and  Rehabilita- 
tion, Plastic  Surgery,  Preventive  Medicine,  Psychiatry,  Radiology,  Surgery,  Thoracic 
Surgery,  and  Urology. 

(c)  Specialist.  "Specialist"  shall  mean  any  physician  licensed  by  a  State  to  practice 
medicine  who  is  Board-certified  or  Board-eligible  in  one  or  more  specialties. 

(d)  Secretary.  "Secretary"  shall  mean  the  Secretary  of  the  United  States  Depart- 
ment of  Health  and  Human  Services. 

Section  8.  Reglations.  The  Secretary  may  promulgate  regulations  to  implement 
the  requirements  of  this  Act.  All  such  regulations  shaU  be  promulgated  in  accord- 
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ance  with  the  federal  Negotiated  Rulemaking  Act  of  1990,  5  U.S.C.  §581  et.  seq.  The 
Secretary  shall  include  representatives  of  national  physician  organizations  in  the 
negotiated  rulemaking  proceedings. 

Section  9.  Preemption.  The  provisions  of  this  Act  shall  supersede  any  and  all  fed- 
eral and  state  laws,  including  antitrust  and  trade  regulation  laws,  that  might  re- 
strict, impose  liability  for,  or  otherwise  limit  physicians,  physician  networks.  Domi- 
nant Health  plan  Negotiating  Networks,  or  QIPNs  from  operating  in  accordance 
with  this  Act  and  any  regulations  promulgated  hereunder. 

APPENDIX  B. — MANAGED  CARE  IMPROVEMENT  ACT  OF  1993 

Section  1.  Short  Title. 

This  Act  may  be  cited  as  the  "Managed  Care  Improvement  Act  of  1993." 

Section  2.  Policy. 

It  shall  be  the  policy  of  the  United  States  to: 

(A)  require  Managed  Care  Plans  to  establish  committees  through  which  physi- 
cians who  contract  with  such  Plans  may  provide  advice  and  recommendations  with 
respect  to  the  Plans'  medical  review  criteria,  quality  assurance  programs,  grievance 
mechanisms,  and  certain  financial  and  administrative  matters; 

(B)  protect  from  retaliation  physicians  who  in  good  faith  provide  such  advice  and 
recommendations  to  Plans;  and 

(C)  immunize  from  antitrust  liability  physicians  who  participate  in  good  faith  in 
various  collective  activities  related  to  the  purposes  of  this  Act. 

Section  3.  Definitions. 

(A)  Affiliated  With.  The  term  "affiliated  with"  means  under  agreement,  either  by 
written  contract  or  otherwise,  to  provide  services  to  participants  in  a  Managed  Care 
Plan. 

(B)  Managed  Care.  The  term  "managed  care"  means  the  systems  or  techniques 
generally  used  by  public  or  private  third-party  payers  or  their  agents  to  affect  access 
to  and  control  payment  for  health  care  services. 

(C)  Managed  Care  Plan.  The  term  "Managed  Care  Plan"  or  "Plan"  means  any 
public  or  private  organization  that  utilizes  managed  care  systems  or  techniques. 
This  term  includes,  but  is  not  limited  to,  health  maintenance  organizations  and  pre- 
ferred provider  organizations.  It  does  not  include  hospitals. 

(D)  Participant.  The  term  "participant"  means  any  individual  for  whom  a  Plan  is 
responsible  for  providing  health  care  or  health  care  coverage. 

Section  4.  Committees. 

(A)  Establishment  of  Committees. 

Every  Managed  Care  Plan  affecting  interstate  commerce  shall  establish,  in  addi- 
tion to  any  other  committee  that  the  Plan  may  establish,  (Da  Medical  Review  Com- 
mittee, (2)  a  Quality  Assurance  Committee,  (3)  a  Grievance  Committee,  and  (4)  a 
Financial  and  Administrative  Matters  Committee. 

(B)  Purpose  and  Function  of  Committees. 

Each  Committee  established  under  subsection  (A)  of  this  Section  shall  be  con- 
sulted by,  and  shall  advise,  the  Managed  Care  Plan  on  the  issues  for  which  it  has 
responsibility  under  subsection  (C)  of  this  Section.  The  Plan  shall  take  into  account 
any  advice  or  recommendations  provided  by  such  Committee.  If  the  Plan  rejects  or 
substantially  modifies  any  advice  or  recommendation  provided  by  a  Committee,  a 
representative  of  the  Plan  shall  meet  with  the  Chair  of  the  Committee  or  other  rep- 
resentative designated  by  the  Committee  and  shall  provide  a  specific  explanation  as 
to  why  the  Plan  rejected  the  advice  or  recommendation  of  the  Committee. 

(C)  Responsibilities  of  Committees. 

(i)  The  Medical  Review  Committee  shall  be  responsible  for  periodically  re- 
viewing and  making  recommendations  to  the  Plan  regarding  the  services  that 
the  Plan  provides  or  covers,  any  restrictions  that  the  Plan  imposes  on  the  avail- 
ability or  utilization  of  such  services,  the  eligibility  of  a  Plan  participant  for  a 
specific  service  if  a  question  arises  about  such  eligibility,  and  any  restrictions 
that  the  Plan  places  on  the  practice  of  medicine  in  connection  with  the  perform- 
ance of  services  provided  to  Plan  participants. 

(ii)  The  Quality  Assurance  Committee  shall  be  responsible  for  reviewing  and 
making  recommendations  to  the  Plan  with  respect  to  the  quality  of  care  pro- 
vided to  Plan  participants  and  with  respect  to  utilization  of  medical  services  by 
such  participants. 

(iii)  The  Grievance  Committee  shall  be  responsible  for  advising  and  making 
recommendations  to  the  Plan  (a)  on  procedures  for  effectively  and  fairly  consid- 
ering any  complaint  made  by  or  on  behalf  of  any  Plan  participant  about  the 
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quality  of  care  provided  by  any  physician  and  (b)  on  the  appropriate  action  to 
be  taken  by  the  Plan  with  respect  to  any  physician  about  whom  a  complaint 
has  been  made. 

(iv)  The  Financial  and  Administrative  Matters  Committee  shall  be  responsible 
for  advising  and  making  recommendations  to  the  Plan  on  reimbursement  issues 
(including  fee  schedules),  the  structure  of  any  financial  incentive  program  oper- 
ated by  the  Plan,  and  on  any  other  financial  or  administrative  matter  of  general 
concern  to  the  physicians  affiliated  with  the  Plan — including,  but  not  Umited  to, 
payment  procedures,  the  documentation  that  physicians  must  provide  to  the 
Plan  to  qualify  for  payment,  mechanisms  for  referring  patients  within  the  Plan, 
and  methods  for  verifying  coverage  of  patients  by  the  Plan. 

(D)  Composition  of  Committees. 

Each  Committee  estabUshed  in  accordance  with  this  Section  shall  be  comprised 
of  no  less  than  three  (3)  and  no  more  than  five  (5)  physicians  affiliated  with  the 
Plan.  These  physicians  shall  be  selected  by  the  Plan  making  reasonable  efforts  to 
assure  that  such  physicians  represent  a  variety  of  medical  specialties  and,  where 
appropriate,  of  different  physicians  and  medical  practices  affiliated  with  the  Plan. 
Each  Committee  shall  designate  its  own  Chair. 

Sectiom  5.  Collective  Development  of  Positions. 

Physicians  affiliated  with  a  Plan  may  collectively  develop  position  statements  on 
issues  relating  to  their  relationships  with  the  Plan  and  relationships  between  the 
Plan  and  participants.  They  may  present  these  statements  to  the  Managed  Care 
Plan  either  through  a  Committee  established  by  this  Chapter  or  directly.  They  may 
utilize  consultants,  attorneys,  medical  societies,  or  other  persons  or  entities  for  the 
purposes  of  developing  and  presenting  position  statements. 

Sectiom  ^Restrictions  on  Physicians  Advising  Plans. 

Notwithstanding  the  foregoing,  no  independently  practicing  physicians  who  serve 
on  any  Committee  or  who  otherwise  provide  advice,  recommendations,  or  position 
statements  to  a  Plan  shall: 

(A)  Discuss  with  any  other  physicians  affiliated  with  the  Plan  their  usual 
charges  or  any  other  pricing  to  patients  outside  the  Plan; 

(B)  Collectively  boycott  or  threaten  to  boycott  the  Plan  if  the  Plan  does  not 
accept  a  recommendation  made  by  those  physicians. 

Section  7.  Protection  Against  Retaliation. 

No  physician  who  serves  in  good  faith  on  a  Committee  as  described  in  Section  4 
of  this  Chapter  or  who  participates  in  good  faith  in  the  collective  development  of 
a  position  statement  as  described  in  Section  5  of  this  Chapter,  may  be  terminated 
by  the  Plan  because  of  such  service  or  participation. 

Section  8.  Antitrust  Immunity 

No  physician  who  serves  in  good  faith  on  a  Committee  as  described  in  Section  4 
of  this  Chapter  or  who  participates  in  good  faith  in  the  collective  development  of 
a  position  statement  as  described  in  Section  5  of  this  Chapter,  may  be  subject  to 
civil  or  criminal  liability  under  any  federal  or  state  antitrust  law,  except  to  the  ex- 
tent that  the  physician  engages  in  any  activity  prohibited  by  Section  6  of  this  Chap- 
ter. 

Section  9.  Preemption 

All  State  and  local  laws,  regulations,  ordinances,  or  other  rules  that  are  inconsist- 
ent with  the  provisions  of  this  Chapter  are  hereby  preempted. 

Section  10.  Regulations 

The  Department  of  Health  and  Human  Services  shall  have  authority  to  promul- 
gate regulations  to  implement  the  provisions  of  this  Chapter  in  accordance  with  the 
provisions  of  the  Negotiated  Rvdemaking  Act,  5  U.S.  C.  §§581  et  seq. 
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American  Medical  Association 


SIS  North  Sutc  Street 
Chioco.  lUinoa  60CI0 


312  464  5000 
312  464-4184  Fu 


April  30.  1992 


Aawrican  Medical  Association 
515  North  State  Street 
Cliicago.  Illinois  60610-^377 


Donald  S.  Clark 

Secretary 

Federal  Trade  Comnission 

6th  fc  Penncylvania  Avenue 

Washington,  D.C.  20530 


Dear  Mr.   Clark: 


Howe  fc  Button,    Ltd. 

20  North  Wackcr  Drive 

Chicago;    Illinois  60606 

Counsel  for  Chicago  Medical  Society 


Pursuant   to  16  C.F.R.    1.1,    the  American  Medical  Asseciat'->n   (AMA)  and   the 
Chicago  Medical   Society   (CMS)   hereby   request  an  advisory  opinion   that  wouM 
permit   the  AMA,    its  constituent  medical  societies,  and  its  component  medical 
societies   to  cnftage   in  professional   peer  review  of  physician   fees  pursuant   tu 
procedures  developed  by   the  AMA. 

Under  the  AMA's  contemplated  program,   state  or  county  societies  would  p(>L-fonn 
most  of   the  professional   peer  review  of   fees.       State  societies  would  alsu 
Act   as   appellate  bodies   for  opinions   or  decisions  of    the  county  medical 
societies,   and  under  some  circtnstances  would  act  aa   the  initial  forum  for 


Pyrsuant  to  the  AMA's  Constitution,  constituent  medical  societies  ore  'medical 
associations  of  states,  conunonwealths.  tenitories  or  insular  possessions  which  arc. 
or  which  may  hereafter  he.  federated  to  form  the  American  Medical  Assocunion  " 
Component  societies  "are  those  county  or  di.wia  medical  societies  lonioined  wuliin 
the  territory  of  and  i  hoi  tci  cd  I'y  '/»-  »<  v/>/<  f/n'  .\Uiir  tiyyuoiioiif  " 

Tlie  AMA  believes  that  many  ofilusc  incdiuit  smictics  wi'l  adopt  the  proposed  fee 
peer  review  procedures  if  they  oi  r  found  to  he  cnmpatihlc  with  the  anftrust  lows  hy 
the  Federal  Trade  Commission.  See  the  letters  of  support  fiom  state  and  county 
societies  suhmitted  with  this  request    Indeed,  CMS,  which  is  the  largest  coiinry 
medical  society  in  the  nation,  has  chosen  to  join  the  AMA  in  thisieqiiest  because  it 
desires  lo  conduct  the  levirw  rf  compUiints  ahout  physician  fees  in  the  manner 
requested  foi  the  pi  oeoinpctiti\  c  i  easons  thai  ai  c  di.icussed  infro. 
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peer  review  of    fees.      The  AMA  would  participate  as   the  appellate  body  for 
opinion!  and  decisions   of    the   state   societies,   and  under  rare  circuastances 
would   initiate   its   own   peer   review  proceedings. 

Tlic   Federal   Trade  Commission    (FTC)   has    issued  advisory  opinions  about    the 
operation   of    professional    peer   review  of    fees.^     The   FTC  has   recognized    that, 
properly  Managed,    professional   fee   peer   review  can  yield   important 
procoaipetitive  benefits.         In  particular,    fee   peer   review  can  increase   the 
flow  of    infomation   about   physician   fees    to  patients,   enabling   tbca   to  compare 
fees  when   selecting   a   physician. 

However,    the  FTC  has   also  expressed   concern    that   ixproperly  Managed   fee   peer 
review  could   result   in   price-fixing  agreenents  and   the^  advisory  opinions  and 
guidelines    issued  by    the   FTC   have  been   so   restrictive   that    few  Medical 
societies   engage   in   fee   review   today.      We  believe   they  are  unnecessarily 
restrictive  and  are   thereby  depriving   patients  of  an   iMportant   public 
service.^      In   particular,   we   object    to   the  FTC  guidelines  which  advise   that: 

1.  Opinions  of    the   peer   reviewers  must  be  advisory  only  and  not 
coercive — that   physicians  must  not  be   required  either   to  participate    in 
the   review  process   or    to   comply  with   the  opinion  of    the   reviewers;   and 

2.  That   physicians  mu$t   not   be   subject    to  discipline   for  charging   any 
particular   fee  or   for   refusing    to  adhere    to   the  opinion  of   reviewers. 

A  complete   sunnary   of    the  AMA's   proposed   procedures   for   professional    fee   peei 
review   is    included    in   subsequent   portions   of    this    letter.      In  brief,    the 
procedures   would   generally   adhere    to    the   FTC  guidelines,    but  we  Make    the    twc 
important    changes   described   above.      The   process  would   involve  mediation   of 


See.  f  c  .  MeeiiCQl  Svcieoj'/ Passoic  Coiinr}'  (Janiiaiy  .?.  1986):  AmrrUan  Podiaijj 
Assocuvnin  (Maicli  13.  1984).  nnJ  I,m a  Denial  Associanon.  99  FTC  048(19^2, 

Ibid.,  and  5<£  "Peer  Review  and  the  Aniitrusi  LaM-s."  Remarks  of  Mark  J.  Horoschak. 
Assistant  Director  for  Health  Care.  Bureau  of  Competition,  Federal  Trade 
Coinnussion,  before  the  AMA  National  Leadership  Conference.  February  25  199C 
and  for  the  perspective  of  the  Antitrust  Division  of  the  U.S.  Departmetu  ofJusmc 
see    "Business  Self  Ret>ulation.  An  EnfoKcnirnt  Policy  of  Cautious  Tolcram  c." 
Reniaik.^  of  Charles  F  Rule.  Assisi.mr  /\ttoinr\  Gcnciol  Antitru.v  Dnisi"n   U  S 
Depai  tnu-nt  of  Justice.  Before  the  Chn  </v<'  Boi  Association.  January  27.  I9li9 
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coaiplaintc  about  feet,  but  physician  participation  would  be  Mandatory  under 
the  AMA  procedures  and  physicians  can  be  disciplined  for  fee  goucinf.   While 
the  eaphasis  of  the  AMA's  proposed  pro(ran  is  on  •ediatioo,  the  AHA  and  the 
ens  believe  that  laedical  societies  sliould  be  able  to  discipline  aaabers  who 
engage  in  egregious  conduct. 

The  AHA  and  CHS  believe  that  these  differences  would  enhance  the 
proco«p«titive  benefits  of  professional  fee  peer  review  by  SMdical  societies. 
AlMost  all  fee  peer  review  carried  on  by  component  societies  it  in  response  to 
patient  conplaints.  Mandatory  participation  would  increase  the  flow  of 
information  to  patients  about  fees,  and  it  would  increase  patient  confidence 
in  the  sarket  for  physician  services.   The  ability  to  discipline  fee  gougers 
would  also  increase  patient  confidence  in  the  SMrket. 

When  a  medical  society  cannot  require  a  member  to  participate  in  fee  peer 
review  in  response  to  a  complaint,  the  patient  is  always  unhappy,  sometimes 
harmed  and  the  profession  is  denied  the  ability'to  enforce  its  code  of  ethics 
in  a  critical  respect. 

The  AMA  has  had  intermittent  discussions  with  prior  Chairmen  of  the  FTC  for 
the  relief  sought  here  for  over  seven  years.   We  have  sensed  greater 
flexibility  and  a  broader  perspective  from  this  Coanissioo  on  certain  matters 
and  we  submitted  a  draft  of  this  request  for  an  advisory  opinion  to  the  staff 
of  the  Bureau  of  Competition  for  an  informal  reaction.   Staff  t-is  responded  by 
requesting  a  substantial  amount  of  information  in  addition  to  the  oiaterial  set 
forth  in  this  request.   Some  of  the  questions  ask«d  by  staff  are 
clarifications  that  have  been  addressed  by  swdifying  this  letter.   Other 
information  requested  can  only  be  obtained  by  calling  upon  the  experiences  of 
the  constituent  and  component  societies.   The  AHA  and  the  CnS  are  in  the 
process  of  gathering  that  information  and  will  submit  it  shortly,  but  we  do 
not  believe  it  is  necessary  given  the  nature  of  Che  modifications  we  are 
seeking.   For  the  reasons  stated  here  and  in  the  cover  letter  to  Chairman 
Sceiger,  it  is  past  time  to  grant  the  relief  we  seek. 


The  Procedures  Proposed  By  The  AMA 
For  Professional  Peer  Review  Of  Phviieian  Fees 

a .    Intent  o f  the  AMA's  Propo Sid_lc.Q.<:juJiitt.S 

This  request  for  an  advisory  opinion  is  being  submitted  as  part  of  a  broad, 
procompetitive  effort  to  enhance  professional  self  lepulation  by  physicians. 
The  goal  is  to  respond  to  widespread  disenchantment  with  the  health  care 


Fee  scncinf:  lia.f  hccn  lout;  been  ccnsiJei eil  tinetliual  hy  the  piofesston    See  Opn: 
6  05.    Fees  for  Medical  Seiviees  '.  m  the  Code  nf  Medical  Ethics  and  Cm  rent 
Opinions  of  the  Council  on  Ethnal  and  Judicial  Affan  s  of  tite  Anieitcan  Medicul 
Association  (1992). 
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■jaten  by  addrescing  the  complaints  ol  patients,  payers,  and  others  about 
individual  physicians  in  light  of  the  ethical  code  of  the  profession.   It  is 
essential  that  physicians  address  this  lack  of  confidence  if  the  aarket  for 
physician  services  is  to  function  effectively.   The  object  of  enhanced  self 
regulation  is  to  restore  confidence  by  providing  a  neans  to  resolve  patient 
and  payer  coaplaints  about  individual  physicians  and  by  proooting  adherence  tc 
high  standards  of  conduct  by  physicians. 

This  effort  to  enhance  professional  self  regulation  is  procoapetitive  because 
it  should  result  in  greater  protection  of  patient  interests  and  provide  a 
greater  flow  of  information  about  physicians  to  patients,  payers,  and  others. 
Patients  will  have  greater  confidence  that  tUeir  interests  will  be  observed 
and  that  they  will  not  be  exploited  when  being  cared  for  by  a  physician.   In 
addition,  there  will  be  nore  information  available  for  patients  to  compare  the 
characteristics  of  physicians  when  choosing  a  provider.   Further,  individual 
physicians  will  obtain  more  informntion  about  the  patient  perspective  and  are 
likely  to  res|>ond  by  changing  their  practice  procedures  to  inprove  the 
experience  of  the  patient. 

The  AMA  hopes  to  achieve  enhanced  self  regulation  by  reviving  a  professional 
peer  review  structure  that  was  once  active,  but  which  has  become  increasingly 
inactive  in  certain  matters  in  recent  years.   The  AMA  and  its  constituent  ari 
component  societies  have  in  place  the  organizational  structure  necessary  tc 
handle  complaints  about  fees  and  other  matters  from  patients,  payers,  and 
others.   In  fact,  most  of  these  medical  societies  have  bylaws  that  provide  fcr 
standing  committees  designed  to  mediate  and  resolve  patient  grievances  and  tc 
discipline  members  that  engage  in  unethical  conduct.   Some  of  these  societies 
hear  patient  complaints  about  fees.   However,  tbeae  committees  have  becume 
inactive  or  underused  in  many,  if  not  most,  geographic  areas.   There  are  some 
county  and  state  societies  with  active  grievance  cooaittees,  but  most  do  no: 
review  complaints  about  fees.   The  disciplinary  function  has  virtually  stoppec! 
in  most  areas. 

The  AMAhaa  proposed  the  fee  peer  review  procedures  at  issue  in  this  request 
for  two  reasons.   First,  Tlie  AMA  and  tl>e  constituent  and  component  medical 
societies  view  fee  peer  review  as  an  important  activity.   Second,  because  of 
its  importance,  an  FTC  approved  set  of  procedures  that  enhances  the  ability 
these  connittees  to  mediate  complaints  about  fees  and  to  discipline  fee 
gougers  would  provide  an  excellent  means  to  proawte  the  use  of  the  peer  revie- 
system.   As  is  discussed  in  the  next  section  of  this  letter,  one  of'  th»? 
rea.snns  why  tlie  peer  review  structiue  lias  become  incrtasinpl  y  inactiv*-  li  '• 
of  litigation,  especially  antitrust  iitipation.   An  advisory  opinion  froni  i.c 
FTC  which  found  that  the  proposed  guidelines  for  fee  peer  review  are 
compatible  with  the  antitrust  la^s  vould  provide  assurances  to  medical 
societies  that  peer  review  can  take  place  without  excessive  liability  risks. 

Ncilical  societies  co::sider  professional  fee  peer  review  to  be  important 
because  most  medical  societies  regularly  receive  complaints  from  patients  a 
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other  persons  alleging  that  a  physician  charged  an  unreasonably  high  fee.   The 
coaiplaints  are  made  with  the  expectation  that  the  acdical  society  will  be  able 
to  provide  relief.   In  addition,  on  sooe  occasions  legislators  and  others  have 
criticized  medical  societies  for  not  doing  acre  about  physicians  who 
overcharge.   On  a  broader  level,  much  concern  has  been  expressed  about  rising 
health  care  costs  and  society's  ability  to  pay  for  tb««.  Hcdical  societies 
want  the  ability  to  respond  to  these  complaints  and  issues. 

Another  reason  why  fee  peer  review  is  considered  to  be  important  is  that  other 
issues  often  underlie  and  give  rise  to  complaints  about  fees.   Often  these 
problems  do  not  involve  egregious  or  unethical  conduct,  but  they  are  important 
for  physicians  to  learn  about  and  address.   They  include  poor  coMmunications 
about  the  nature  of  the  services  proviiled  by  the  physician,  insensitive 
treatment  by  the  physician  or  the  physician's  office  staff,  and  patient 
dissatisfaction  with  the  outcome  of  services.   Physician  fees  often  become  the 
lightning  rod  for  dissatisfaction  with  physician  services.  Mediation  of  fee 
disputes  is  an  excellent  way  for  these  complaints  to  surface  and  be  resolved. 
Medical  societies  believe  that  it  is  important  for  physicians  to  respond  to 
these  complaints  in  order  to  restore  patient  confidence  in  the  market  for 
physician  services.   It  may  be  even  more  important  to  resolve  these  issues 
than  to  mediate  fee  disputes. 

Another  type  of  issue  that  often  underlies  complaints  about  fees  is  lack  of 
agreement  between  physicians  and  patients  about  how  services  will  be  billed. 
For  example,  one  type  of  complaint  is  colloquially  known  as  "unbundling." 
That  involves  charging  separate  fees  for  services  that  a  patient  or  payer 
believes  should  be  combined  into  one  service  with  one  fee.   Usually  it  is 
alleged  that  the  fees  charged  for  the  unbundled  services  add  up  to  a  charge 
that  is  greater  than  the  appropriate  fee  for  the  bundled  services.   The  issue 
of  service  definition  has  becume  important  in  disputes  about  physician  fees. 
Again,  mediation  is  an  ideal  way  to  address  this  issue. 

There  are  situations  where  egregious  misconduct  underlies  a  complaint  about 
fee:;.   For  example,  fee  gouging  is  often  accompanied  by  other  unethical 
activity,  such  as  fraud,  taking  advantage  of  a  poorly  informed  patient,  undue 
influence  over  a  vulnerable  patient,  or  the  intentional  provision  of 
unnecessary  services.   There  is  a  broad  perception  that  physicians  who  engage 
in  egregious  misconduct  are  not  punished,  and  are  instead  allowed  to  repeat 
their  misdeeds.  Medical  societies  believe  that  it  is  important  that 
physicians  who  engage  in  egregious  misconduct  be  heH  accountable  if  patient 
confidence  in  the  medical  profession  is  lo  be  restored. 

Finally,  the  AMA  believes  that  enhancing  professional  fee  peer  review  and 
pliysician  self  regulation  in  general  will  serve  an  important  societal  need. 
Patients  want  to  have  their  complaints  addressed,  and  the  medical  professid 
believes  that  it  has  the  tradition  and  structure  necessary  to  do  the  job 
effectively.   Historically,  the  prcfessic-i  itself,  as  opposed  to  other 
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institutions   or   regulators,    has   done   the  best   job  at   taking   the  actions 
necessary   to  build  public  confidence   in   the  aarket   for  physician  services. 

b.  Tht.   Existing   Conwittee   Structure 

1 .  Patient   Grievance   Comnittees   and   PhTsician  Disciplinary 

As  of    1987.   almost   all   of   the   county  medical   societies  had   "patient   grievance 
coMBittees"    (PCCs)   aiid   physician  disciplinary  cooBittecs    (PDCs).        The 
purpose  of   a  PCC   is   to   take   complaints    from  patients  about  physicians  and   to 
resolve    them,    primarily   through  mediation.      If   a   complaint   involves   a   serious 
charge   of   misconduct,    the   PGC  may   refer    it    to  a  PDC  or   to  a   state  or    federal 
regulatory  agency.      PDCs   hear   serious   charges  of   atbical  violations  by  a 
physician   that  might    result    in  an  action   that  affects    the   physician's 
membership. 


Throughout  its  history,  the  profession  has  responded  to  the  need  to  solve  health  cai  e 
problems  and  to  regulate  itself  in  the  public  interest.  During  the  niid  aiui  late  J9ili 
century,  the  profession  organized  medical  societies  and  developed  a  code  ofeihm  in 
distinguish  physicians  from  the  many  com/yeting  health  care  practitioners  iliat  did  not 
adhere  to  safe  and  scientific  methods    Suhsequenth  'he  profession  initiated  and 
helped  operate  the  sy.ttem  of  state  licensure  of  allopathic  physicians.  At  the  tw  n  of 
the  century,  the  profession  reformed  the  medical  education  iiidusti-y  and  succeeded  m 
elimuiatmg  the  praaice  of  granting  diplomas  for  a  fee  and  in  closing  substandard 
medical  schools.  A  system  of  accrediting  medical  schools  was  developed  that 
continues  today,  and  which  is  operated  by  organized  medicine.  During  the  early  port 
of  the  twentieth  century,  systems  for  accrediting  graduate  medical  education 
progianis  and  hospitals  were  developed  hy  the  profession,  and  the  board  certification 
of  the  American  Board  of  Medical  Specialties  was  organized.  The  net  result  lia.\  been 
the  tiaining  of  hundreds  of  thousands  of  physicians  of  high  levels  of  conipeiency  aiui 
iniegrm-.  and  their  efforts  to  deliver  high  quality  medicine  has  been  an  e.xtioordiuai  \ 
success  story    The  impetus  and  basic  organizational  structure  for  the  system  has 
come  from  the  ptofession  itself,  in  particular,  the  American  Medical  Association    Sec 
generallv.  Morris  Fishbein.  MI)..  A  History  of  the  American  Medical  Association. 
1847-1947.  WD  Saunders  Company.  Philadelphia.  Pa.  (1947):  Frank D  Campion 
The  AM  A  and  US  Health  Policy  Since  1940.  American  Medical  Association. 
Chicago.  Illinois  (1984):  and  Paul  Stan.  The  Social  Transformation  of  American 
Medicine.  Basic  Books.  New  Yoik  il9S2). 

Di<  (:it()ry  of  ActiMiics.  Vclumc  II.  I^^~.  Stoic  ond  Cmiim  Medical  .A.^.tocignoji^ 
American  Medical  Association.  Chicago.  Illinois  i  1^:^87) 
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State  medical  societies  also  operate  PCCs  and  PDCs.   However,  county  medical 
societies  are  intended  to  handle  initial  complaints,  with  state  aedical 
societies  acting  as  an  appellate  body  for  parties  dissatisfied  with  the 
opinions  or  decisions  of  the  county  societies.   State  PCCs  and  PDCs  will 
handle  initial  complaints  for  counties  in  rural  areax  that  do  not  have 
sufficient  members  or  staff  to  operate  coimittees .   In  addition,  state  PCCs 
and  PDCs  usually  have  discretion  to  handle  initial  complaints  from  any  area  in 
appropriate  situations. 

Tlie  AMA  does  not  hnve  a  PCC  or  a  PDC.   However,  the  Council  on  Ethical  and 
Judicial  Affairs  of  the  AHA  (CEJA)  acts  as  an  •ppellace  body  for  parties 
dissatisfied  with  opinions  or  decisions  of  state  PCCa  and  PDCs.   CEJA  also  is 
authorized  to  conduct  its  ovn  investifiation  and  hearings  into  charges  of 
unethical  conduct  in  appropriate  situations. 

The  most  active  PCCs  are  operated  by  county  societies  that  cover  large 
metropolitan  areas.   Tltese  counties  have  a  substantial  membership,  sometimes 
larger  than  rural  states,  and  have  the  resources  to  operate  active  PCCs.   The 
AftA  believes  that  many  counties  do  not  have  active  PCCs,  and  states  arc  not 
very  active  in  this  area  either. 

Counties  and  states  have  not  been  active  in  operating  PDCs.   The  AMA  dues  not 
h«ve  precise  information  about  the  operations  of  PDCs,  but  it  appears  that  ?IZ 
activity  has  almost  halted  except  in  a  few  large  states  or  counties. 

There  are  several  likely  reasons  for  the  low  level  of  activity  in  PDCs.   Cue 
is  fear  of  litigation.  As  of  1987,  ten  state  locietiei  and  13  county 
societies  reported  that  they  had  been  investigated  by  the  FTC,  the  United 
States  Department  of  Justice  (DOJ),  or  another  government  agency  during  the 
previous  five  years.   Ten  state  societies  and  20  county  societies  were  sued  by 
a  member  ci  a  nonmember  pliysician  during  the  same  period.    Many  of  the 
investigations  and  lawsuits  concerned  antitrust  issues  associated  with 
membership.   Defense  of  a  lawsuit  is  a  major  expense  to  a  state  or  county 
society.   Many  have  decided  to  minimize  their  exposure  to  lawsuits  by  reducing 
PCC  activity  and  PDC  activity. 

In  addition  to  fear  of  litigation,  other  factors  that  may  cause  a  low  level  of 
activity  are  a  shortage  of  resources,  and  a  natural  disinclination  to  engage 
ill  disciplinary  functions  that  might  adversely  affect  a  peer.   Tliese  factors, 
combined  with  fear  of  becoming  embi'^  i '.••!  in  ".xt-'enf  i"- e  1  it  ipa  t  ion  .  li-»v(..  l>eeii 
powerful  disincentives. 

Currently,  the  A.1A  is  encouraging  county  and  state  medical  societies  to 
activate  their  PCCs  and  PDCs.   As  part  of  this  effort,  the  AtlA  is  preparing  ;.c 


Diiccii'"\  of  Ac':\  ir:c:   Fin   10.  .wy.; 
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handle  more  appeals  from  state  PDCs  arvd  PCCs,  and  It  it  alto  providing 
guidance  to  state  and  county  societies  about  how  to  operate  the  coonittees. 

2.     Chicago  Medical  Society's  Exlatiny  Co—itteet 

'Pursuant  to  its  bylaws,  the  CMS  has  standing  Ethical  Relations  and  Physiciane 
Review  Coonittees  and  Subcommittees  on  Fee  Mediation  and  on  Medical  Practice 
Under  the  CMS  bylaws,  failure  to  cooperate  with  theae  coaaittees  and 
subcofviittees  is  grounds  for  discipline.   However,  at  a  Matter  of  custom  and 
practice,  CMS  hat  excepted  fee  peer  review  fro*  Mandatory  participation. 
Members  have  not  been  required  to  cooperate  with  fee  peer  review  and  have  nc. 
been  disciplined  if  they  refuse  to  participate. 

The  CMS  Ethical  Relations  Committee  is  conparable  to  a  PDC  and  it  retponsible 
for  disciplinary  actions  against  members,  which  could  include  centure, 
probation,  tuspension  or  expulsion. 

The  CMS  Physicians  Review  Committee  is  comparable  to  a  PCC.   Its  Subcommittee 
on  Medical  Practice  is  responsible  for  cofflplalntt  concerning  the  quality  and 
utilization  of  medical  care  and  has  as  its  goal  to  open  up  communicat irns , 
through  mediation,  to  reach  a  mutually  satisfactory  resolution.   The 
SubcoRinittee '  s  opinion  is  advisory  and  nonbinding.   An  opinion  adverse  lo  :^'i 
physician  -'y  be  appealed  to  the  Physicians  Review  Comnittee  and,  in  turn,  ir 
the  Illinois  State  ^ie(Jical  Society. 

The  Subcommittee  on  Fee  Mediation  is  retpontible  for  coaplaints  concerning 
physician  fees  and  has  as  its  goal  to  open  up  conaavin  i  cat  ions ,  through 
mediation,  to  encourage  a  mutually  satisfactory  resolution.   The 
Subcommittee's  opinion  is  advisory  and  nonbinding.   If  it  is  the  opinion  of 
the  Subcommittee  that  the  fee  is  above  the  range  of  usual  and  customary  fees 
charged  in  the  geograpliical  area  for  similar  aedical  services,  the  physicia 
may  appeal  to  the  Thysiciaiis  Review  Coirmittee.   Decisions  rendered  by  the 
Physicians  Review  Committee  in  a  fee  mediation  case  cannot  be  appealed. 

The  efforts  of  CMS'  Subcommittee  on  Fee  Mediation  have  been  frustrated  by  t^e 
Subcommittee's  inability  to  discipline  physicians  engaged  in  egregious 
conduct,  such  as  repeated  instances  of  fee  gouging. 


c .     Gui delines  fo r  the  Ooerat ion  cf  PGC's  ^   PDCs 

As  stated  earlier,  the  AMA  lias  developed  guidelines  for  the  operation  of  FD' 
aiid  PGCs .   These  guideline";   incluc'e  piocediues  for  ensuring  basic  fairness 
the  parties  involved,  such  as  minimizing  conflicts  of  interest  among  review, 
physicians  and  other  "due  process"  style  safeguards.   In  addition,  the 

guidelines  ha've  other  features  designed  to  provide  for  tlie  appropriate 
disposition  of  various  typ*?  of  complaints.   Many  of  the  guidelines  are  d'a- 
from  the  historical  r'fact)c<?s  of  thp  PGCs  and  PDCs.  and  some  of  the  guide..- 
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are  n«w.   As  a  whole,  the  guidelines  are  a  blend  of  existing  practices  and  new 
recoonendations . 

These  guidelines  apply  to  all  types  of  complaints  handled  by  PDCs  and  PCCe , 

including  Che  handling  of  complaints  about  fees.  The  guidelines  also  include 

a  section  about  the  handling  of  fee  complaints  in  particular.   The  general 

guidelines  are  sunvnarized  below,  and  a  sumvary  of  the  guidelines  for  fee 
complaints  follows  immediately  after. 

1.   General  Guidelines 

The  A^V^  lecommends  that  PGCs  and  POCs  screen  coaplaints  iwidiately  after 
receipt  to  determine  whether  they  should  be  handled  by  the  coMaiittee,  or 
referred  to  another  committee  or  entity,  or  both.   For  exaaplc,  state  PGCs 
should  generally  refer  complaints  to  the  county  PCC  where  the  physician 
involved  resides.   PDCs  should  refer  complaints  Chat  do  not  involve  serious 
charges  of  misconduct  to  PGCs,  and  PGCs  should  refer  coaplaints  to  a  PDC  wher. 
there  is  reasun  to  believe  that  serious  misconduct  is  involved. 

If  there  is  reason  to  believe  that  a  threat  to  the  health  of  the  physician's 
patients  exists,  then  the  state's  licensing  board  and  the  physician's  liospit.: 
>:hould  be  notified  immediately.   When  there  is  reason  to  bilicve  that  a 
violation  of  law  has  occurred,  then  the  appropriate  gc'-mment  law  enfoiceme-  •_ 
agencies  should  be  notified.   A  PGC  or  PDC  might  hold  narallel  proceedings 
when  a  state  licensing  board  or  licensing  agency  is  nctfied,  or  it  might  wai: 
for  the  outcome  of  any  government  actions,  depen(]ing  on  the  circumstances. 

After  screening  of  a  complaint  by  a  PGC,  it  should  be  investigated  by  one  cr 
more  members  of  the  PCC.   An  investigation  should  include  interviews  of  the 
complaining  party  and  the  physician  complained  of   ,  interviews  of  other 
physicians  in  the  physician's  field  of  practice,  review  of  relevant  document*:, 
and  other  materials,   bpoii  completion  of  the  review,  the  reviewer  should  mai-.c 
a  report  to  the  full  PCC.  which  should  then  make  one  of  the  following 
findings:   (a)  the  physician  did  not  act  improperly,  (b)  the  laaLter  should  b-? 
tefeired  to  the  PDC  and/or  another  entity  for  further  proceedings,  (c)  the 
physician  acted  inappropriately  but  not  enough  to  warrant  disciplinary 
proceedings  or  proceedings  by  an  outside  agency,  or  (d)  efforts  should  be  rra.e 
to  resolve  the  matter  through  mediation.   In  situations  where  a  physician  !ias 
acted  inappropriately,  but  not  enough  to  warrant  further  proceedings,  the  PGC 
may  require  tlie  physician  to  receive  some  education  and  agree  to  desist  froi- 
the  inappropriate  conduct. 

Puring  mediation,  the  TZZ    should  enccuiag"  the  physician  and  the  conip lain?n : 
to  fully  discuss  their  relative  positions,  '•ith  a  view  towards  arriving  at  .- 


' '  At  ilic  /"  rsc'ir  n<<ic  pli\  ^u  lan  i  onpc  iinnn  n  iiii  itncsiigdtioiis  cffcc  ccniuai'i-^  i' 
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settlement.   Mediation  should  include. education  of  both  the  complainant  and 
the  physician  regarding  the  appropriate  expectations  and  conduct  of  each. 
While  settlements  are  voluntary,  the  nedical  society  may  also  require  the 
physician  to  pursue  certain  educational  activities  as  a  condition  of  the 
settlement.   Tlie  educational  activities  are  designed  to  prevent  repetition  of 
the  conduct  which  led  to  the  complaint. 

PCC  decisions  may  be  appealed.   Some  societies  allow  internal  appeals  from  the 
PCC  decision,  others  do  not.   Once  proceedings  are  final  at  the  society  which 
heard  the  complaint ,  the  decision  may  be  appealed  to  the  next  level  of 
society.   Counties  appeal  to  states,  and  the  state  PCC  decisions  or  appellate 
decisions  can  be  appealed  to  the  AMA.   During  appeals,  complaints  are  not 
reinvestigated.   The  PCCs  findings  of  fact  are  accepted  if  reasonable  in  view 
of  the  record. 

PDCs  should  be  imlependent  of  P(iCs  —  there  should  not  be  overlapping 
membership  between  the  two  cooiBittces  in  a  society.   The  procedures  followed 
by  PDCs  are  also  more  fomal.  They  are  designed  to  qualify  for  the  safe 
harbors  provided  by  the  Health  Care  Qxiality  Improvement  Act  of  1V86,  ^2  U.S.C. 
11111  ftt  fJtA- ,   which  ifliBuniies  the  participants  in  good  faith  peer  review  Crcn- 
civil  liability  if  procedures  designed  to  ensure  fairness  to  the  physician 
under  review  are  followed.   The  procedures  are  also  tailored  in  any  giver, 
state  to  meet  additional  requirements  imposed  by  state  law  for  the  conduct  cf 
peer  review.   Specific  steps  are  spelled  out  for  providing  notice  of  tlie 
grounds  for  potential  disciplinary  action,  notice  of  the  disciplinary 
proceedings,  the  conduct  of  Che  hearings,  providing  notice  of  the  decisior.s, 
and  appeals. 

A  physician  found  by  a  PDC  to  have  engaged  in  unethical  conduct  may  be  su:  ;e:. 
to  a  range  of  sanctions*'  .   They  include: 

(a)  Requiring  the  physician  to  undertake  a  specific  program  cf 
remedial  education. 

(b)  Requiring  the  physician  to  participate  in  a  program  of  publ: c 
service. 

'c>    Reprimand,  censure,  suspension  of  membership  or  expulsion  fror 
membership. 

(<j'    Xoiiitcring  of  the  phy<  ■  ■i.-'"  '  5  pij'Ctice  fv  «•>  s^'f.  i  f  ■  •-•'  i"-*;  :■  ■ 
time  to  ensure  that  corrective  action  li?e  been  tak«»n. 

(e)    A  fine  to  be  paid  to  the  medical  society,  or.  if  aFpropnaf.  . 
restitution  to  the  patient. 

At  :iir  pi  cscnr  time,  sani  iion.\  an  nut  oi'fly  if  fee  (tmizi'ic: 
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(f)  Report    to    the   state  medical   board  with  a   rccoonendation    that 
action  or   investigation   be   initiated. 

(g)  A   combination   of    the   sa:iction«   listed   in    (a)-(€). 

Factors    in   determining  a   sanction   include  not   only   the   severity  of    the 
fflisconducL,    but   whether   it  was   a   first  offense  or   part   of   ■   pattern  of 
misconduct.      More    serious    sanctions    can   also    follow    if,    for   exaaiple,    a 
physician   fails    to   participate    in  a   program  of    remedial   education  or   public 
service. 

As    is    Llie   case  with   PPCs,    appeals   may   or  may  not  be  available  within    the 
society.      Once   tl\e  decision    is   final,    it  may  be  appealed   to   the  next    level, 
normally   a   state   society,    and    then    to    the  VIA. 

Adverse  actions    taken  by  a  FOC  may  be  subject   to   federal   and  state   reporting 
requirements.      Under   the   federal   Health  Care   Quality    Improvement   Act,    any 
"professional    review  action"  which  adversely  affects   the  me«bership  of   a 
physician  must   be   reported    to    the   state    licensing  board,   which   in    turn   reports 
to   the  National   Practitioner   Data  Bank.      Under   the  Act,    "professional    review 
actions"   are    thuse   based   on    the   competence   or   professional   conduct   of   a 
physician,    where    the   professional    conduct   affects   or  would  adversely   affect 
the   health  or   welfare   of   a   patient^-^.      An   action  adversely  affects   membersliii; 
by   reducing,    restricting,    suspending,    revoking,    denying,   or   fai.ing   to   renew 
membership. 

Many   states    require   by    law    that   determinations   of   unprofessional   conduct 
related   directly    to   patient    care   be    reported    to   the   licensing  board.      In 
addition,    a   PDC  may  make   other   disclosures.      If    there   is   a   finding    that 
substandard    care   has   been   provided,    the   peer   review  co^ittee  of    the 
pliysicians   hospital    should   be  notified.      Nonnally,    reports   of   adverse   act-ictis 
by   PDCs    should  be   disclosed    to    the    society's  membership  and   the   public    tlirough 
vehicles    such  as   state  medical    society    journals.      However,    in   somc   cases    it 
may  make   sense    to    impose  a   sanction   privately,    as  where   the  offense    is  not 


1^  It  is  iiiuertnin  whether fergou^int:  mouM fall  within  the  definitinn  nfa prnfessimuil 

I  f>  /rw  action    Eiononnc  injinics  siuh  as  hem/;  overcharged  do  not  seem  likely  to 
affect  the  "health"  of  patients,  hut  the\  ini(>hf  he  considered  to  affect  the  "welfare"  of 
patients 

^'*  A  phxsician  who  is  heme:  ccnsidci  <  d  ft"  disciplinary  action  nia\  seek  to  ovoid  rhr 

procediii  e  by  resigmnj^    Under  the  Health  Care  Quahry  Improvement  Act. 
resignations  which  take  place  during  the  pendency  of  a  hospital  peer  review 
pi  cr.  dm  c  must  be  i  cpoi  ted    Huwc\ci .  it  is  not  clear  whether  resignations  dui  ing  tnc 
pendc'K  \  of  a  incdicnl  fct  icr\  pec  '  ri  /r"  prin  iss  nmsi  he  reported 
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egregious  and  the  physician  is  a  first  time  offender,  or  where  there  is  a 
referral  to  an  impaired  physician  prograin. 

Ordinarily.  PCCs  and  PDCs  will  have  jurisdiction  over  ciedical  society  members 
only.   Participation  and  cooperation  with  PGC  and  PDC  activities  is  mandatory. 
and  failure  to  cooperate  is  grounds  for  discipline.   However,  the  AMA 
recommends  that  county  and  state  societies  encourage  oonflwnbers  to  participaie 
in  PGC  or  PDC  proceedings  when  complaints  are  received  about  them.   In 
practice,  some  societies  will  accept  a  complaint  about  a  nonancfflber  only  if  the 
physician  agrees  to  abide  by  the  PGC  or  PDC  procedures  aod  decision.   In  the 
absence  of  an  agreement,  these  societies  will  refer  the  complaint  to  the  sLa..e 
licensing  board  or  to  another  Appropriate  institution.   Other  societies  will 
process  a  complaint  against  a  nonmember  without  the  nonieibcr ' s  consent.   The 
AHA  believes  that  serious  complaints  about  non-aeaibers  who  refuse  to 
participate  in  a  professional  society's  fee  review  process  should  be  refeired 
to  th-  state  licensing  board. 

Complaints  may  be  filed  by  any  person.   Most  comnonly  compl.^ints  are  filed  by 
patients,  but  they  may  also  be  filed  by  family  or  friends  of  patients, 
colleagues  of  the  physician,  or  by  third  party  payers. 

d .     How  Fee  Complaints  Would  Be  Handled  Bv  PGCs  and JJJCs 

Complaints  about  fees  would  be  handled  according  to  a  specific  set  of 
procedures  ne^ly  developed  by  the  AMA.   All  fee  complaints  would  first  be 
referred  to  a  county  PGC  covering  the  area  where  the  physician  resides,  oi  :' " 
applicable  state  PGC  if  there  is  no  county  PGC.   All  complaints  would  be 
screened  by  the  PGC  tc  determine  whether  they  should  be  referred  to  a  state 
licensing  board  or  a  government  enforcement  agency.   No  complaints  would  be 
referred  to  a  PDC  without  first  being  investigated  by  a  PGC. 

After  investigation,  a  PGC  would  determine  whether  a  fee  complaint  was  a 
"level  I"  complaint  or  a  "level  11"  complaint.   A  level  I  complaint  would  tc  i. 
coniplainL  that  did  not  involve  egregious  conduct  by  the  physician  invoWeii. 
anO  a  level  II  complaint  would  be  on«f  wiiich  involves  an  allegation  of 
egregious  conduct  that  has  a  credible  foundation.   Egregious  conduct  wouliJ 
include  situations  where  the  fee  cliarged  arose  from  fraud,  the  exercise  cf 
undue  influence  over  a  vulnerable  patient,  taking  advantage  of  the  lack  of 
knowledge  of  a  patient,  failing  to  inform  a  patient  that  an  unusually  higi  '°- 
would  be  charged,  intentionally  providing  unnecessary  .services,  ot  other 
misconduct.   U  would  also  include  charging  .<  fee  so  high,  foi  e.xample  twi.  ■. 
three  times  the  market  level  for  a  major  procedure,  as  to  con.«;tituLe  fee 
gouging'".   Fees  much  higher  than  noi-mal  would  not  constitute  fee  goupmc  :" 


"       FTC  s:jf:' lij.^  asked  foi  cljiific(in,>n  jhnui  Miliar  cmisrinircs fee  anuviin:  and 

pjnn  i.ij: .  uliat  srandjuls  n  onUI  In  irw  d  lo  r\aiuatc  wltethc  fee  i^ouvinc  <'iw 
Tin  I  niiiii;  I  elci  cih  c  I'om:  fill  mIuh  •  ^iii^iiiuus  ;;i;ue"'.C  n  (x  o\uicd  h\  Opinh'- 
(<^rlic  Code  of  Medical  Ethics  and  C  uncut  Opmiuns  of  the  Council  on  Erhuoi  u 

riu'inoir  c-'iiiiiiiicJ  on  nc\i  pa^c   i 
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agreed   to  by  a   fully    informed  and   competent   patient  or  payer   that  wag  not 
subjected   to  undue   influence.      Complaints   about   fee  goufing  made  by  colleagues 
of   the   treating  physician  or  by  persons   other   than   the  patient  would  be 
reviewed   to  determine   if   the   fees   involved  bad  been  agreed   to  by  a   fully 
infonsed  and  coeipctent   patient.      If    there  was   such  an  agreeaent,    the  complaint 
would  not  be  acted  upon 


(Footnote   continued   from  previous   page.) 

Judicial  Affairs  of  the  American  Medical  Association  (1992).  which  is  entitled  "Fees 
for  Medical  Sei-vices".  The  Opinion  states  as  follows: 

A  Physician  should  not  charge  or  collect  an  illegal  or  excessive  fee.  For 
example^  an  illegal  fee  Oi.rurs  when  a  physician  accepts  an  assignment  as  full 
payment  for  services  rendered  to  a  Medicare  patieiu  and  ilxen  bills  the  patient 
for  an  additional  amount.  A  fee  is  excessive  when  after  review  of  the  facts  a 
person  knowledgeable  as  to  current  charges  made  by  phy.vcians  would  he  left 
with  a  definite  and  firm  conviction  that  the  fee  is  in  excess  of  a  rea.uuiable  fee 
Factors  to  he  considered  as  guides  in  determining  the  leasonahlencss  of  j  fee 
include  the  following: 

A.  the  difficulry  anJtor  uniqueness  of  the  services  performed  and  the 
lime,  skill  and  experience  required; 

B    the  fee  customarily  charged  in  the  localiryfor  similar  physician 
services: 

C    the  amount  of  the  charges  involved: 

D.  the  qualiry  of  performance; 

E    the  nature  and  length  of  the  professional  relationship  with  the 
patient:  and 

F.  the  experience,  reputation  and  ahiliry  of  the  phy.fician  in  prrfoi  nmi  c 
the  kind ofsenices  involved 
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FTC  staff  has  asked  what  the  effect  of  a  prior  agreement  between  the  physician  ami 
patient  would  be  if  the  patient  subsequently  alleged  a  fee  to  involve  fee  gouging    If 
the  patient  was  fully  aware  of  what  other  physicians  were  charging  for  the  service: 
when  the  agreement  was  entered,  and  if  the  patient  was  not  misled  about  some  ctln' 
factor  which  mitiht  lead  a  reasonahic  person  in  po\  more  than  the  market  rate  fm  o 
sei  vice,  then  the  patient  would  he  vicwvd  os  noi  having  a  valid  complaint  and  the  jtc 
would  not  involve  gouging.  Howevfr.  if  the  patient  was  not  aware  of  the  market  ivic. 
or  was  nusled  into  believing  that  the  presence  of  another  factor  warranted  p<iyiiK 
substantially  more  than  the  market  rate,  then  the  patient  would  be  vin*cd  as  having  c 
valid  complaint 
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All  level  I  cofoplaints  would  be  referred  for  ncdiation  by  the  PGC.   Level  II 
coaplaiiits  are  those  involving  egregious  conduct.   The  underlying  patient  or 
payer  grievances  in  level  II  complaints  would  go  through  •ediation  for  the 
purpose  of  resolving  tlie  complaints.   However,  level  II  coaiplaints  would  also 
be  referred  to  a  PDC  to  evaluate  whether  the  physician  involved  should  be 
disciplined. 

During  mediation  of  complaints,  each  party  would  express  views  about  the  fee 
involved  and  any  other  conduct  wtiich  gave  rise  to  the  complaint.   The  panvl 
would  express  opinions  about  the  reasonableness  of  the  fee  charged  and  the 
appropriateness  of  any  other  behavior  at  issue.   Panel  opinions  would  be  based 
on  their  own  expertise  and  experience  in  view  of  the  circuawtances  of  the 
complaint.   Tlte  panel  would  consider  the  nature  of  the  services  performed,  che 
difficulty  of  providing  the  services  to  the  patient  involved,  any  unusual 
problems  or  complexities  that  had  to  be  managed,  and  other  factors. 

Tlie  opinions  of  the  panel  about  the  fee  could  be  suppleawnted  with  other 
information  about  fees  obtained  from  payer  data  bases,  government  fee 
schedules,  academic  studies,  and  the  opinions  of  similarly  situated  physiciai-.s 
sought  out  by  the  panel.   However,  the  medical  society  involved  would  not 
collect  and  maintain  its  o«>-n  information  about  fees  charged  by  physicians  m 
its  jurisdiction  for  use  as  a  benchmark.   Likewise,  opinions  of  the  panel 
about  any  other  behavior  of  the  physician  inv^^ved  could  be  supplemen(.»d  ^y 
ethical  codes  and  ethical  opinions,  articles  about  physician  ethics,  acadeiri: 
studies  about  the  effects  of  certain  conduct,  and  other  materials.   The  objec: 
of  the  process  would  be  to  allow  each  side  to  gain  an  appreciation  for  the 
perspective  of  the  other,  and  to  be  educated  about  the  legitimate  expectat ior.s 
of  each  party  in  the  physician-patient  relationship. 

The  goal  of  mediation  would  be  to  arrive  at  a  settlement  between  the  physic la- 
aiid  the  complaining  party.   No  person,  including  the  physician,  would  be 
required  to  agree  to  a  settlement.   However,  participation  in  mediation  by 
member  physicians  would  be  mandatory,  and  failure  to  cooperate  with  mediatic 
would  be  grounds  for  discipline.   Refusal  to  enter  a  settlement  by  a  pliysic...r 
would  not  constitute  lack  of  cooperation.   Participation  by  the  complaining 
party  would  be  voluntary. 

Settlements  would  not  be  IL-nited  to  fee  adjustments.   The  PGC  could  suggest, 
and  the  physician  might  agree  to,  other  undertakings  by  the  physician.   The?^ 
would  be  nonprice  undertakings  designed  to  educate  physicians  about  lio<-  tc 
prevent  the  type  of  incidents  that  give  rise  to  patient  complaints.   These 
include  how  to  manage  the  physician's  office  in  ways  that  are  considerate  c: 
the  needs  and  interests  of  patients,  liow  to  communicate  with  patients,  lic'>- 
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■anage  billing  procedures  to  ••  to  prevent  errors,  and  otber  itsuea.  For 
exaaplt,  if  repeated  cofflplainta  about  a  phyaician  are  fo\Bid  to  result  froei 
coding  errors  on  claims  forms,  then  education  about  coding  m*j   be  appropriate. 

If  warranted,  the  PGC  could  require  a  physician  to  engage  in  a  nonprice 
undertaking  designed  to  prevent  future  coaiplaints  or  aiaconduct.  While  these 
undertakings  aiglit  arise  out  of  Mediation  of  the  fee  diapute,  tbey  would  be 
directed  towards  nonprice  issues  that  caae  to  light  during  review  of  the 
coaiplaint . 

Proceedings  during  mediation  would  be  kept  confidential.   No  part  of  the 
proceedings  would  be  open  to  the  leeabership  or  the  piiblic.   Tltc  report  of  the 
initial  investigation  would  be  kept  confidential,  and  any  record  created  or 
docuaents  collected  would  also  not  be  disclosed.  Likewise,  any  aettleaent 
reached,  including  settlenents  that  are  conditioned  on  nonprice  undertakings, 
would  not  be  disclosed  to  the  meabership  or  to  the  public. 

PDCs  would  review  level  II  complaints  to  determine  whether  the  physician 
should  be  disciplined.   Tlie  procedures  specified  by  BCQIA  would  be  followed  to 
ensure  fairness  to  the  physician  charged  with  unethical  conduct. 
Participation  in  the  PDC  proceeding  would  be  aandatory  for  the  physician 
involved . 

FDCs  would  keep  tlieir  proceedings  confidential.   However,  PDC  decisions  woulU 
be  publicly  disclosed.   No  information  about  the  fee  levels  involved  in  a 
discipline  for  fee  gouging  would  be  disclosed,  but  the  occurrence  of  the 
discipline  would  be  made  public.   The  purpose  of  'diacloaure  would  be  to  infonr 
tlie  public  about  the  discipline. 

The  FTC  Guidelines  for 
Professional  Peer  Review  of  Fees 

FTC  staff  have  noted  that,  properly  managed,  professional  peer  review  of 
physician  fees  results  in  three  procompetitive  benefits.    First,  it  is  a 
means  of  providing  information  to  patients  about  physician  fees  and  other 
issues.   That  is  procompetitive  because  the  inforaation  allows  the  patient  to 
decide  whether  a  fee  is  excessive  in  relation  to  those  charged  by  other 
physicians.   It  is  an  important  benefit  because  there  are  often  wide 
disparities  in  fee  information  between  patients  and  health  care  providers- 

Second,  fee  peer  review  can  be  an  efficient  and  low  cost  Method  for  resolving 
disputes  about  fees  between  physicians,  patients,  and  payers.   That  is 
procompetitive  because  it  facilitates  the  expedient  and  fair  resolution  of 
disputed  transactions.   At  present,  there  is  no  effective  forua  available  to 
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resolve  disputes.   Court*  sre  expensive  «nd  difficult  to  use,  and  they  are 
often  very  slow.   State  licensing  boards  are  not  designed  to  resolve 
individual  disputes.   Instead,  they  investigate  physicians  in  response  to 
complaints.  At  present,  nost  licensing  boards  have  sufficient  resources  to 
investigate  only  the  aost  serious  coaplaiota.^ 

Third  and  finally,  fee  peer  review  builds  confidence  in  the  market  for 
physician  services.   Patients  develop  confidence  because  they  believe  that 
they  will  be  treated  fairly,  and  that  they  will  receive  objective  information 
in  the  event  of  a  dispute. 

However,  an  iaproperly  managed  fee  peer  review  program  can  be  anticompetitive 
and  violate  the  antitrust  laws.   FTC  adviaory  opinions  note  that  antitrust 
violations  may  occur  if  fee  peer  review  becomes  a  device  to  coerce  physicians 
to  adhere  to  certain  fee  levels  or  to  coerce  payers  into  accepting  fee  levels, 
if  it  is  used  to  discipline  physicians  who  engage  in  legitimate  competitive 
activities  or  innovative  practices  titat  are  frowned  upon  by  other 
practitioners,  or  if  it  becomes  a  vehicle  for  physicians  to  agree  Mmong 
themselves  about  fee  levels.^' 

The  advisory  opinions  note  that  antitrust  violations  can  be  avoided  if  all 
coticeineO  parties  view  fee  peer  review  solely  as  a  means  of  mediating  specific 
fee  disputes,  rather  than  a  process  for  the  collective  sanctioning  of  fee 
levels  or   rti:ular  practices.  Mediation  involves  the  expresfiun  of  opinicn 
by  peer  review  panel  members  about  a  fee  charged  for  a  particular  service 
provided  to  a  patient.   That  expression  of  opinion  allows  the  paiieiil  or  payer 
involved  to  decide  whether  to  pay  the  fee  in  question. 

Certain  guidelines  designed  to  prevent  anticompetitive  abuse  of  fee  peer 
review  can  be  drawn  from  the  FTC  advisory  opinions.   These  guidelines  can  be 
sununarized  as  follows: 

(1)    Tarticipation  in  professional  peer  review  of  fees  is  voluntary 
for  the  physicians  and  any  complaining  or  affected  party,  sue'. 
as  the  patient.   The  FTC  is  concerned  that  proffered  guidance  ir 
fee  peer  review  could  become  coercive  if  the  process  is  not 
voluntary. 

(1)    Determinations  made  by  the  peer  reviewers  about  the  physinau  s 
fees  are  advisory,  and  have  no  coercive  aspects-   The  FTC  is 
concerned  that  coerciv-  <tetenninatit»n«  could  thre.'^isn 
independent  pricing. 


^ '      "Stare  Medical  Boards  and  Medical  Discipline."  In.yiccioi  General.  Dcpai  rmcnr 
Health  and  Human  Services  (Anfiiist  19^0) 
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(3)    Peer  review  decisions  about  feci  are  based  solely  on  tlie  facts 
and  circunstances  of  the  particular  case.   The  FTC  is  concerned 
that  independent  pricing  could  be  threatened  if  determinations 
about  particular  past  prices  become  generalized  in  future  fee 
peer  review  opinions. 

(U)  Peer  review  decisions  about  the  appropriateness  of  fees  are  kept 

confidential  and  are  not  disclosed  except  to  the  physician  and 
conplaining  patient  or  payer.   The  FTC  believes  that 
disseoiination  of  peer  review  opinions  about  fees  could  threaten 
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independent  pricing.''" 

(5)    lite  association  of  physicians  sponsoring  professional  peer 

review  of  fees  does  not  collect  information  on  fees  charged  by 
its  meoibers  and  does  not  use  the  information  to  establish  a 
pricing  benchawrk.   The  FTC  believes  that  the  difficulty  and 
complexity  o^  *  procedures  should  be  evaluated  based  on  the 
individual  judgment  and  expertise  of  the  peer  reviewers.   To  the 
extent  that  any  reference  is  made  to  external  factors  or 
benchmarks,  consideration  should  be  limited  to  fee  information 
not  sponsored  or  sanctioned  by  the  medical  society. 

For  the  most  part,  the  procedures  proposed  by  the  AMA  would  adlieie  to  these 
guidelines,  but  there  would  be  some  significant  departu.<^s'.   In  particular, 
the  proposed  process  would  not  be  voluntary  in  all  respects.   The  emphasis  of 
the  program  would  be  swdiation,  but  participation  would  be  mandatory  for 
members.   Participation  would  be  required  because  the  public  would  not  be  well 
served  by  a  peer  review  process  that  members  could  ignore  when  patients  file 
complaints  about  them. 

For  the  same  reasons,  the  program  would  be  coercive  in  some  situations. 
Medical  societies  would  discipline  members  who  engaged  in  egregious  fee 
gouging.   The  purpose  would  be  to  give  the  public  confidence  that  physicians 
k'lio  engage  in  egregious  fee  gouging  will  be  held  accountable. 


The  AMA  uiuierstands  that  confidcntiahn  is  hmitrd  to  infnmiatinti  about  the  fer  /<•'  rl 
Itself  as  oppuicd  to  the  fiHt  of  a  /'C  'o/f  i»  aaion.    The  AMA  hcli(\cs  ihdt  mcJu  j. 
societies  niav pubhcize  infoiniiinnii  oluitit  rhc  niiinhii  and  ii<jtnie  cf  pen  reyiet*' 
actions  taken,  and  could  puhlmzc  the  nanns  of  individuals  disciplined  ft»  fee 
goiiginf.  pioudcd  that  the  fee  anumnts  in\ahcd  Here  not  disclosed 
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The  AMA'c  Proposed  Procedures  For 
P»er  Review  of  Fee«  ar.  Praea«p«titive 

The  judicial  decisions  relevant  to  peer  review  of  fees  are  generally 
consistent  with  the  current  policy  of  the  Coaaiission  in  that  they  would  perm;.: 
self-regulation  activities  that  do  not  constitute  or  enforce  a  price-fixing 
sgreenent.   Tltc  AHA't  proposed  procedures  for  p«*x  review  of  fees  would 
clearly  fall  within  t'lie  range  of  conduct  deaawd.  reasonable  by  the  courts,  m^c 
any  departures  from  existing  FTC  guidelines  woald  be  procoapetitivc  and  lawf_. 

The  Supreae  Court  has  held  that  an  agreement  affecting  price  should  only  be 
condeamed  after  a  "quick  look"  to  detennine  whether  it  has  clear 
anticoaipetitive  consequeiices  and  lacks  any  redeaning  virtue.  AcasdCAAi_^u^.-^ 
Inc.  V.  ColiUf^'ll  Brpa«lea«tinf  System.  Inc..  <.<il  U.S.  1,  19-20  (1979).   As 
noted  above,  the  Coaaission  recognltes  the  procoapetitive  benefits  t.-.si  resul: 
fron  peer  review  of  fees.   The  AMA's  proposed  fee  peer  review  is  thus  not 
inherently  suapect;  it  prcsenta  antitrust  eooceras  only  if  the  fee  peer  revie^' 
serves  to  establish  or  enforce  a  price-fixing  agreeawnt. 


The  ana's  proposed  process  contains  several  eleaents  designed  to  assure  that 
the  peer  review  conducted  will  not  establish  or  enforce  a  price-fixing 
agreetDcnt.  First,  the  PDCs  will  act  on  a  coaiplaint  of  alleged  fee  gouging 
only  (1)  when  the  coaiplaint  originates  with  a  patient,  or  (2)  whan  the 
complaint  originates  with  another  physician  and  the  patient  states  that  he  cr 
she  either  did  not  agree  to  pay  the  high  fee,  or  would  not  have  agreed  .o  pe. 
a  fee  that  was  extraordinarily  high  in  comparison  to  those  charged  by 
comparable  physicians.   Only  in  extreaie  circuais Lances,  such  as  where  there  i  <= 
evidence  of  fraud  or  a  aMntally  iaipairad  patient,  would  a  PDC  pursue  fee  peer 
review  •when  the  patient  is  satisfied  with  the  fee  charged.  This  policy  liiri:; 
ttic  possibility  that  a  fee  peer  review  action  will  be  undertaken  for  the 
purpose  of  enforcing  a  price-fixinit  agreeaient  aioong  physicians.   It  would  als: 
focus  fee  peer  review  activity  on  those  cases  in  which  an  imperfect 
information  exchange  between  physicians  and  patients  has  created  a  distcrti:- 
iii  the  market  which  the  physician  has  used  to  his  or  her  financial  advantage 

Second,  PDCa  will  not  develop  any  formal  or  infonaal  benchmark  schedule  o[ 
reasonable  f«es  with  which  to  resolve  fee  disputes.  Each  allegation  of  fee 
gouging  will  be  addressed  under  the  unique  circumstances  in  which  it  arose. 
and  the  TOG  will  simply  determine  whether  the  fee  charged  in  that  case  ^as 
excessive.   Third,  there  will  be  no  public  disclosure  of  any  fee  amounts 
determined  to  he  excessive,  er  of  th»   ri<r'j  vi*w  nf  th»  rei»?"n«bl»  fe<  '•'  ^' 
case.  These  latter  two  elements  limji  th«  possibility  that  fee  peer  rev.e- 
will  facilitate  the  development  of  a  price-fixing  agreement  by  physicians. 

TIic  Commission  lias  expresseil  its  concern  that  fee  peer  review  may  be  use. 
improperly  to  discipline  physicians  ^^ho  compete  by  offering  a  new  product  r- 
5crvicc.   The  substantial  due  process  procedures  contained  in  the  AM* ° s 
pioposal  ;:«  ir.-.cr.ded  to  lessen  iS-.e  p;$sitili:y  cf  e.^.clusionary  conC::. 
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guiie  of  peer  review.   The  courts  recognize  that  industry  •elf-re|ulation  is 
usually  found  lawful  when  such  procedural  safeguards  are  eaployad.   Allied 
Tu^^  fc  Con<'"^t  corn,  v.  Indian  Head  Inc..  ^86  U.S.  *92  (1988);  Silver  v.  New 
Ynft  Stork  Exchanae.  373  U.S.  3A1,  364-67  (1963). 

Finally,  the  Supreme  Court's  decision  in  Arizona  v.  Maricopa  CountT  Medical 
Society.  1*57   U.S.  332  (1982),  is  not  inconsistent  *<ith  the  AHA's  proposed 
process.   In  Haricopa.  the  physicians  clearly  agreed  to  liait  th«lr  charges  to 
patients  who  contracted  with  a  particular  insurer.   The  AHA'a  proposal 
involves  no  such  agreeawnt  affecting  price,  and  fee  peer  r«vi«v  is  not  likely 
to  result  in  price-fixing.   The  courts  have  noted  that  if  an  ethical  rule  is 
not  itself  illegal,  neither  is  enforcement  of  the  rule.  Sttt  l.tXx«  Voyel  v. 
Aaierican  Society  of  Appraisers.  7<.i.  F.2d  598  (>th  Cir.  1984). 

Tlie  AHA's  proposed  procedures  for  peer  review  of  fees  generally  adhere  to  the 
guidelines  developed  by  the  FTC  for  a  procooipetitive  fee  peer  review  program. 
The  lioiited  ways  in  which  the  proposed  procedures  depart  jfroa  lh«  FTC 
guidelines  are  lUsigned  to  stake  enforcement  of  the  ethical  rula  against  fee 
gouging  BK>rc  effective  in  a  procoapetitive  manner.   These  departures  actually 
reinforce  the  core  concepts  underlying  the  FTC  guidelines  and  will  not  have 
any  anticompetitive  effects. 

The  departures  from  FTC  guidelines  in  the  AMA  proposed  procedures  are  as 

follows: 

•  Participation  in  fee  peer  review  by  neabers  is  mandatory. 

•  Members  who  engage  in  egregious  conduct,  including  fee  gouging,  may  be 
disciplined. 

•  Discipline  for  egregious  conduct  will  not  be  kept  confidential. 
Each  one  of  these  departures  will  be  discussed  below. 

a.     Man^torv  Participation  Of  Members  In  Fee  Peer  Review  and  MediaLiou 

A  primary  procompe t i t ive  benefit  of  fee  peer  review  if  to  provide  information 
tn  the  patient  about  physician  fees  and  charges.  The  process  helps  reduce  die 
disparity  of  information  between  physicians  and  patients.  The  information 
helps  the  patient  decide  whether  t"^  r-^y  -^11  "'  a  ration  r«f  the  fee  in 
question,  and  whether  to  patronize  oilier  physicians." 

Mandatory  participation  in  fee  peer  review  by  medical  society  m^tbtrs    improves 
the  information  made  available  to  the  patient  during  awdiation.   A  physician 
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who  coop«ratts  with  the  FCC  will  providt  p«ti«nt  rtcords  and  oth«r  doc\n«nt(, 
will  discuss  the  physician's  ptrsptctiv*  about  tht  patiant's  traataant,  and 
will  axplain  tUc  reasons  for  the  fee.   Thar*  will  b*  a  auch  better  basis  upon 
which  to  Judge  whether  the  fee  was  reasonable,  whether  the  physician  made  any 
mistakes  in  billin|,  whether  there  was  a  foundation  for  nonprice  conplainic  by 
tha  patient,  and  other  matters. 

In  addition,  the  physician  receives  inforaation  from  tha  patient  that  may  help 
the  physician  operate  a  more  competitive  practice.   The  physician  may  find  out 
about  office  management  problems  that  naad  to  b*  corrected,  about  office  staff 
that  are  not  interacting  well  with  patients,  or  about  problems  that  the 
physician  has  in  coamiunicating  with  patients.   In  addition,  the  PCC  can  help 
inform  the  physician  about  educational  programs  that  can  help  correct  the 
problems  revealed  during  mediation. 

Finally,  sMndatory  participation  increases  the  likelihood  that  settlements 
acceptable  to  the  patient  and  the  physician  can  be  arrived  at.  Satisfactory 
settlements  build  confidence  in  the  market  for  physician  services.   Patients 
develop  confidence  that  they  will  be  treated  fairly,  and  that  they  can  have 
complaints  resolved. 

Mandatory  participation  in  PCC  proceedings  is  not  anticompetitive  because  ihe 
focus  is  on  mediation.   Tlie  only  requirement  is  that  the  physician 
participate,  not  that  the  physician  adhere  to  any  fee  or  fees  recomnended  by  ^ 
PCC  ur  the  medical  society.   Further,  the  physician  is  not  subject  to 
discipline  by  the  PCC  for  fees  charged.   (Mandatory  participation  in 
disciplinary  proceedings  conducted  by  the  PDC  is  discussed  below). 
Participation  in  remedial  education  may  be  required,  but  only  for  nonfce 
aspects  of  the  physician's  practice. 

b.     Disciplines  for  Fee  Coufine 

Ttie  possibility  of  POC  discipline  for  egregious  conduct  is  procompetitive . 
provides  the  patient  with  information  about  physicians  who  have  engaged  m 
unconscionable  fea  gouging  or  other  misconduct.   That  allows  the  patient 
involved  and  other  patients  to  decide  whether  or  not  to  continue  dealing  wiiii 
the  physician.   In  addition,  it  builds  confidence  in  the  market  because 
patients  know  that  physicians  who  engage  in  egregious  conduct  can  be  held 
accountable. 

Discipline  for  fee  gouging  is  not  anticompetitive.   In  most  situations,  the 
complaint  about  an  egregious  fee  will  arise  out  of  nonprice  conduct  such  as 
fraud,  the  provision  of  inappropriate  ser\-ices.  the  provision  of  substandard 
services,  or  other  misconduct.   Disciplinary  actions  that  are  prisvrily  baseJ 
on  such  fflincondtict  do  not  reflect  a  ma.ximuin  price  fixing  agreement. 
Even  if  the  discipline  concerns  fee  gouging  only,  it  will  not  likely  reflect 
maximisi  price-fixing.   Patients  who  complain  about  being  gouged  normally  have 
not  agreed,  with  full  infonaation  about  comparable  fees  and  the  qxiality  and 
need  of  the  service  being  offered,  to  pay  a  fee  that  is  extraordinarily  high. 
Such  a  patient  normally  will  not  have  been  informed  about  the  extraordinary 
nature  of  the  fee  before  receiving  the  service  and,  if  so  informed,  would  not 
have  agreed  to  it  in  advance.   Therefore,  these  are  transactions  that  would 
not  have  occurred  but  for  disparities  in  informatioa  between  the  physician  and 
the  patient. 

It  ii  unlikely  that  a  patient  who,  for  whatever  reaaon,  agreed  to  an 
extraordinarily  liigh  fee  while  being  fully  aware  of  the  fees  charged  by 
comparable  physicians  will  file  a  complaint.   Such  incidents  are  likely  to  be 
fe«>,  and  the  PDC  will  address  them  only  in  extreme  circtaatances. 


The  colleagues  of  a  physician  who  charges  extraordinarily  high  fees  may 
complain  to  the  applicable  medical  society.   Disciplinary  actions  that  result 
from  a  physician  complaint  about  another  physician's  high  fees  might  reflect 
enforceaient  of  a  maximum  price-fixing  agreement.   However,  as  discussed  above, 
that  possibility  can  be  remedied  by  restricting  discipline  to  situations  where 
there  are  patient  complaints.   If  a  physician  eoaplalos  about  a  colleague  who 
charges  extraordinarily  high  fees,  a  PCC  would  investigate  to  determine 
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vhcth«r  the  phjriician's  patitnti  w«r«  fully  infonsad  and  agraad  to  pay  cht  fee 
without  bting  subjtct  to  undut  Influtnca.   If  the  paticnta  wart  gancrally 
satisfied,  there  would  be  no  frouitds  for  discipllna. 

c.     ni.rln«..r»  pf  Di«eielin» 

Finally,  publicly  diiclosini  disciplinary  actiona  for  f««  |ougiit|  is 
procompetitivc.   It  providts  information  to  consiaMrs  about  physicians  wiio 
have  been  chargin|  txtraordinarily  high  faas  in  situations  that  hava  been 
unfair  to  patients.   That  helps  patients  dacida  which  physicians  to  patronize, 
and  It  builds  confidanct  in  tht  marktt  for  physician  sarvicas. 

Moreover,  public  discloaura  of  disciplinary  actiona  prwidta  a  datarrcnt 
effect  antong  tba  physician  coaaiunity  and  incraaaaa  tba  af factivanasa  of 

eiif orcemcnt  of  th«  profession's  ethical  code. 

No  information  would  be  disclosed  about  the  fees  charged  by  the  physician 
disciplined  or  the  fees  considered  re«»oii3ble  bv  ih«  TVC ■      Therefore, 
disclosure  would  not  constituie  a  »ifi>»l  al-oi'i  the  fee  levels  that  could 
facilitate  a  physician  fee  agreement  on  fees. 

d  .     Fff*^t  on  VfMMh    r.r*  g^Pendi  tures 

FTC  staff  has  asked  whether  the  proposed  procedures  for  professional  fee  peer 
review  will  reduce  health  care  expenditures.   The  AHA  cannot  proaise  that 
precisely  discernible  savings  will  result  that  will  be  directly  attributable 
to  the  procedures,  but  the  AMA  and  the  CHS  expect  that  the  procedures  will 
help  control  health  care  costs.   As  stated  earlier,  the  progran  is  designed 
and  intended  to  conply  with  the  antitrust  laws  and  therefore  will  enphasize 
the  awdiation  of  fee  disputes.   The  prograa  will  pot,  and  cannot  under  the 
law,  be  a  fee  control  prograa  which  could  result  in  precisely  diacemible  and 
quantifiable  savings.   It  is  expected  that  the  prograa  will  reduce  the 
incidence  of  fee  gouging,  and  therefore  result  in  so«c  directly  attributable 
aavings,  but  fee  gouging  is  not  conmon  and  ita  eliaination  is  not  expected  to 
result  in  substantial  savings  overall.   It  is  expected  that  the  prograia  win 
help  detect  and  reduce  the  incidence  of  fraud,  which  should  also  result  in 
cost  reductions. 

In  addition,  the  information  provided  to  patienta  through  the  peer  review 
process  will  enable  them  to  compare  physician  ^^ca  awre  effectively,  and  it 
will  give  them  a  better  understanding  of  aadical  practice  and  medical  decision 
making  tliat  should  make  them  more  effective  conausers.   The  process  should 
also  help  patients  develop  a  better  understanding  of  what  benefits  are 
realistic  to  expect  from  physicians,  and  the  extent  of  the  resources  that  are 
necessary  to  provide  effective  health  care.   Also,  physicians  will  become  more 
sensitive  to  tlie  complaints  of  patients  and  will  change  their  practice 
patterns  to  respond  to  them.   The  result  of  srare  informed  consumers  anU  moie 
sensitive  physicians  should  be  an  improved  au   et. 

For  the  reasons  stated  above,  the  AMA  and  CMS  believe  that  the  AMA's  proposed 
fee  peer  review  procedures  will  be  procompetitive  and  facilitate  the  operation. 
of  the  market  for  physician  services.   Equally  important,  the  procedures  will 
enhance  the  protection  of  patients  where  the  market  does  not  operate 
efficiently  and  thereby  increase  the  trust  of  patients  in  their  physicians, 
which  is  the  heart  of  the  physician/patient  relationship.   Tl>e  AMA  and  CMS 
request  an  opinion  that  the  proposed  procedures  are  not  anticompetitive  and 
would  not  be  aubject  to  FTC  enforcement  actions. 


J(j^n  M.  Peterson 


KirtL  B.  Jqnnson,  General  Counsel 

Edward  llil/hfeld  Howe  &  Hutton,  Ltd. 

American  Medical  Association  Counsel  for  Chicago  Medical  Society 
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Responses  of  Dr.  Schenken  to  Questions  Submitted  by  Senator  Rockefeller 

Question  One  —  In  your  testimony  you  say  that  antitrust  statutes  and  enforcement  have  severely 
restricted  your  ability  to  self-regulate  and  discipline  members  of  the  medical  community.    You  note 
that  state  and  county  medical  societies '  standing  committees  charged  with  mediating  patient 
grievances,  dealing  with  complaints  about  physician  fees  and  disciplining  unethical  conduct  of 
members  are  largely  inactive  or  underused.    Could  you  please  elaborate  on  why  antitrust  has  had  this 
effect  on  your  efforts  to  self -police? 

AMA  Response  (General)  —  State  and  county  medical  societies  face  a  number  of  obstacles  in 
conducting  disciplinary  activities.    Lack  of  funding  is  a  serious  problem  and  the  demands  of  legally 
required  procedures  are  increasingly  complex.    Fear  of  litigation,  including  antitrust  litigation,  is  one 
of  the  primary  causes  cited  by  medical  societies  when  asked  what  problems  prevent  them  from  being 
more  active  in  peer  review  activities.    Medical  societies  have  been  sued  over  adverse  peer  review 
decisions  based  on  legal  theories  other  than  antitrust,  and  the  AMA  is  seeking  protection  for  medical 
societies  from  other  types  of  claims,  as  well  as  antitrust  claims. 

An  antitrust  lawsuit  is  by  far  the  most  feared  type  of  legal  claim.    Antitrust  claims  are  the  most 
expensive  types  of  claims  to  defend  against,  with  even  a  simple  antitrust  case  tried  to  verdict  likely  to 
cost  several  hundred  thousand  dollars  to  defend.    Costs  in  excess  of  one  million  dollars  are  not 
uncommon.    The  high  cost  of  potential  litigation  seriously  inhibits  the  activities  of  county  and  state 
societies.   These  are  not  wealthy  organizations.    Tlie  annual  cost  of  handling  a  single  antitrust  lawsuit 
would  exceed  the  total  annual  budget  of  some  of  these  societies  and  constitutes  serious  financial 
hardship  for  most  of  the  others.    Further,  insurance  that  will  pay  for  defense  costs  and  judgments  is 
prohibitively  expensive  or  simply  not  available.    As  a  result,  the  leadership  of  county  societies  and 
smaller  state  societies  tend  to  avoid  activities,  including  peer  review,  that  can  lead  to  litigation, 
especially  antitrust  litigation.    These  activities  are  avoided  even  if  the  leadership  is  confident  that  the 
activities  would  be  carried  out  in  good  faith,  and  that  they  would  be  legal.    It  is  the  cost  of  litigation, 
not  the  threat  of  adverse  awards,  that  acts  as  the  primary  deterrent.    However,  in  the  case  of  antitrust, 
the  threat  of  treble  damages  and  awarding  of  attorneys'  fees  in  the  event  of  an  adverse  result  certainly 
are  a  further  deterrent. 

TTiese  fears  are  not  irrational.    The  experience  of  a  large  county  medical  society  which  does  discipline 
members,  the  Dallas  County  Medical  Society,  is  a  good  example.    During  the  past  four  years,  Dallas 
County  has  expelled  three  members  and  denied  the  applications  of  three  potential  members.    Two  of 
these  actions  have  resulted  in  lawsuits  that  are  currently  pending.   (These  two  cases  do  not  include 
antitrust  claims  at  the  present  time.) 

The  creation  of  the  National  Health  Care  Practitioner  Data  Bank  by  the  Health  Care  Quality 
Improvement  Act  of  1986,  42  USC  §  11 101,  et  seg.,  also  has  increased  the  risk  of  litigation.    Any 
action  by  a  medical  society  that  adversely  afTects  membership  and  which  is  based  on  patient  care 
issues  must  be  reported  to  the  data  bank.    The  reporting  requirement  has  increased  the  tendency  of 
physicians  under  peer  review  to  threaten  litigation  if  an  adverse  decision  appears  likely  and  to  institute 
a  lawsuit  if  an  adverse  decision  in  fact  results. 

Fee  Peer  Review  -    In  1982,  two  landmark  antitrust  cases  affecting  medical  associations  were 
decided   by  the  Supreme  Court;  American  Medical  Association  v.  Federal  Trade  Commission.  455 
U.S.  676  (1982).  and  State  of  Arizona  v.  Maricopa  County  Medical  Society.  457  U.S.  332  (1982).    In 
the  AMA  case,  the  Supreme  Court,in  an  equally  divided  decision,  affirmed  a  Federal  Trade 
Commission  (FTC)  order  against  the  AMA  that,  among  other  things,  barred  the  AMA  ft-om 
"restricting,  regulating,  impeding,  advising  on  the  ethical  propriety  of,  or  interfering  with  the 
consideration  offered  or  provided  to  any  physician  in  any  contract  with  any  entity  that  offers 
physicians'  services  to  the  public,  in  return  for  the  sale,  purchase  or  distribution  of  his  or  her 
professional  services,  except  for  professional  peer  review  of  fee  practices  of  physicians."   The 
Maricopa  decision  barred  medical  associations  from  engaging  in  any  kind  of  price-fixing,  even 
maximum  price-fixing. 

While  the  FTC  order  could  be  read  as  allowing  medical  societies  to  engage  in  professional  fee  peer 
review,  this  was  not  the  case  when  read  together  with  the  AMA  and  Maricopa  cases.    Reading  these 
cases  together,  it  appeared  that  medical  societies  could  not  engage  in  any  kind  of  fee  peer  review  that 
resulted  in  an  opinion  that  a  physician's  fee  was  too  high.    As  a  result,  the  AMA  advised  state,  county 
and  other  medical  societies  that  fee  peer  review  was  of  questionable  legality  and  ought  to  be  curtailed. 
Most  state  and  county  medical  societies  took  that  advice,  although  some  disagreed  and  continued  to 
engage  in  the  activity. 
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Also  in  1982,  the  FTC  issued  guidelines  for  professional  fee  peer  review  in  an  advisory  opinion,  Iowa 
Dental  Association.  99  FTC  648  (1982).These  were  repeated  in  subsequent  advisory  opinions  of  the 
FTC,  Medical  Society  of  Passaic  County.  (January  3,  1986),  and  American  Podiatry  Association. 
(March  13,  1984),  and  as  recently  as  three  years  ago  in  a  speech  by  an  FTC  official,  "Peer  Review 
and  the  Antitrust  Laws",  Remarks  of  Mark  J.  Horoschak,  Assistant  Director  for  Health  Care,  Bureau  of 
Competition,  Federal  Trade  Commission,  before  the  AMA  National  Leadership  Conference,  February 
25.  1990.    These  statements  provided  a  basis  for  the  AMA  to  advise  county  and  state  medical  societies 
that  they  could  engage  in  fee  peer  review,  at  least  within  the  limits  set  forth  by  the  FTC. 

However,  with  r    -^ect  to  addressing  complaints  about  physician  fees,  mo-t  medical  societies  are  still 
concerned  about  the  potential  for  federal  prosecution.   Medical  society  executives  have  become  aware 
of  the  aggressive  efforts  by  the  FTC  and  the  Antitrust  Division  of  the  Department  of  Justice  (DOJ)  to 
prosecute  price-fixing  in  the  health  care  industry  and  are  fully  aware  of  the  potential  for  criminal 
penalties  as  well.   Most  county  and  state  societies  see  the  review  of  fee  complaints  as  a  controversial 
activity  and,  therefore,  too  risky  to  pursue  in  spite  of  the  FTC  guidelines  and  our  advice  on  this 
activity.   There  are  some  large  and  well-staffed  county  medical  societies  that  do  engage  in  the  review 
of  fee  complaints,  but  these  are  the  exception.   These  societies  are  large  enough  to  afford  antitrust 
counsel,  they  have  experience  in  fee  complaint  review,  and  believe  that  they  understand  the  limits  of 
that  activity.   Societies  lacking  such  resources  do  not  understand  or  feel  comfortable  with  the  risks 
involved.   Clarification  in  this  area  still  is  needed. 


Questions  Two  ~  To  follow  up,  I  understand  that  you  have  filed  a  petition  with  the  FTC  to  remove 
the  prohibitions  of  the  profession  to  self-police.    Precisely  what  type  of  immunity  from  the  antitrust 
laws  do  you  believe  you  need  to  improve  your  own  efforts  to  discipline  physicians? 

AMA  Response  —  The  Fee  Peer  Review  Advisory  Opinion  Request  ~  On  April  30,  1992,  the  AMA 
filed  a  request  for  an  advisory  opinion  with  the  FTC  requesting  that  the  FTC  alter  its  standards  for  fee 
peer  review.    A  large  county  medical  society  which  engages  in  fee  peer  review,  the  Chicago  Medical 
Society,  joined  the  AMA's  request. 

The  current  FTC  standards  for  fee  peer  review  (found  in  advisory  opinions  and  the  above  cited 
speech)  allow  fee  peer  review  to  take  place  if  the  following  conditions  are  met: 

a.  Participation  in  the  fee  peer  review  process  by  the  physician  who  is  the  subject  of  the 
complaint  must  be  voluntary.    A  medical  society  cannot  compel  a  member  who  has 
been  complained  of  to  take  part  in  a  fee  f>eer  review  proceeding. 

b.  Determinations  made  by  the  peer  review  committee  about  a  physician's  fees  must  be 
advisory  and  must  have  no  coercive  aspects.  The  medical  society  cannot  discipline  a 
physician  for  charging  a  fee  that  is  judged  to  be  too  high  and  cannot  require  that  the 
physician  lower  the  fee  as  a  condition  of  continued  membership. 

c.  Peer  review  decisions  must  be  based  solely  on  the  facts  and  circumstances  of  the  case. 
Determinations  about  post-pricing  decisions  by  the  physician  may  not  become 
generalized  in  future  fee  peer  review  decisions.   TTie  peer  review  panel  may  not  look 
at  past  fee  opinions  to  judge  the  validity  of  a  fee  being  reviewed. 

d.  Any  opinions  arrived  at  by  the  medical  society  may  be  shared  with  the  complaining 
party  and  the  physician  complained  of,  but  may  not  be  disseminated  to  the 
membership  of  the  society  involved. 

e.  The  medical  society  may  not  develop  predetermined  fee  schedules  to  use  as  a 
benchmark  for  evaluation  of  complaints  about  a  physician's  fee. 

The  AMA's  request  for  an  advisory  opinion  asks  the  FTC  to  allow  medical  societies  to  compel 
members  to  participate  in  fee  peer  review  proceedings  and  to  discipline  members  who  engage  in 
fee  gouging.    The  AMA  has  not  requested  thai  medical  societies  be  allowed  to  develop  fee  schedules 
or  to  disseminate  the  particulars  of  fee  peer  review  proceedings  to  member: 
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The  AMA's  requested  modifications  represent  minimal  requirements  for  allowing  medical  societies  to 
engage  in  more  effective  fee  peer  review.    The  modifications  requested  would  not  allow  medical 
societies  to  discipline  members  that  charged  a  fee  that  was  merely  higher  than  average.    Before  the 
discipline  would  be  allowed,  the  fee  would  have  to  amount  to  fee  gouging  --  a  fee  that  was  so  large  as 
to  be  unconscionable.   Further,  if  a  ftilly  informed  and  consenting  patient  agreed  to  a  fee  that  appeared 
to  be  unconscionable,  that  would  not  amount  to  fee  gouging  and  could  not  result  in  a  disciplinary 
measure.    Therefore,  even  if  the  request  for  an  advisory  opinion  was  granted  by  the  FTC,  it  would  still 
be  illegal  for  the  AMA  or  any  other  medical  society  to  enforce  a  voluntary  maximum  fee  freeze  as  has 
been  suggested  by  some  federal  policy  makers. 

The  FTC  still  has  not  acted  upon  the  request  of  the  AMA  and  the  Chicago  Medical  Society  which  was 
submitted  more  than  one  year  ago. 

The  Immunities  Requested  by  the  AMA  -  Even  a  positive  response  to  the  AMA  request  made  to 
the  FTC  is  not  sufficient  to  encourage  broad  scale  disciplinary  activities  by  medical  societies.   For  that 
to  occur,  immunity  fix)m  private  lawsuits  will  be  necessary.   The  AMA  believes  that  private  parties 
should  not  be  allowed  to  sue  medical  societies  or  other  physician  organizations  for  good  faith  actions 
taken  as  part  of  quality  assurance  activities.   The  interests  of  individuals  adversely  affected  by  quality 
assurance  actions  can  be  protected  by  preserving  the  ability  of  government  enforcement  agencies  to 
bring  civil  injunctive  actions.   The  AMA  believes  that  criminal  prosecutions  for  actions  arising  from 
quality  assurance  activities  should  also  be  eliminated. 

The  immunity  described  above  is  necessary  to  reduce  the  potential  litigation  costs  of  quality  assurance 
activities  for  medical  societies  to  an  acceptable  level.  However,  if  the  type  of  immunity  requested  by 
the  AMA  is  not  possible,  then,  at  a  minimum,  the  following  changes  should  be  implemented: 

i.  Elimination  of  damage  awards  against  medical  societies  that  engage  in  disciplinary 

activities;  and 
ii.  Recovery  of  attorneys'  fees  from  the  plaintiff  when  the  medical  society  successfully 

defends  a  case. 


Question  Three  --  Isn  t  it  true  that  with  state  supervision  through  the  stale  licensing  boards  or 
otherwise  you  would  get  antitrust  immunity  under  the  stale  action  doctrine?    The  policy  has  been  that 
if  an  industry  is  subject  to  antitrust  or  needs  immunity,  it  must  be  subject  to  public  supervision    Why 
are  physicians  different?   If  we  were  to  give  physicians  exemptions  why  not  for  lawyers,  or  civil 
engineers,  for  architects,  or  for  steel  companies? 

AMA  Response  --  This  question  suggests  that  antitrust  immunity  for  peer  review  activities  of  medical 
societies  could  be  achieved  by  having  state  licensing  boards  delegate  authority  to  county  and  state 
medical  societies.   This  is  a  possibility,  and  the  AMA  is  in  fact  pursuing  this  concept  through  a  project 
with  the  Federation  of  State  Medical  Boards.   One  medical  society,  the  Medical  and  Chirurgical 
Faculty  of  the  State  of  Maryland,  is  currently  investigating  complaints  delegated  to  it  by  the  Maryland 
medical  board.    Other  medical  societies  have  expressed  interest  in  similar  activities  with  their  state 
boards.    However,  there  are  potential  problems  with  this  approach. 

One  problem  involves  the  lack  of  certainty  about  the  boundaries  of  the  state  action  exemption  to  the 
antitrtist  laws.   The  nature  of  that  exemption  has  shifted  considerably  over  the  past  twenty  years.   TTie 
Supreme  Court  sharply  curtailed  the  boundaries  of  the  exemption  in  the  late  1970s  and  early  1980s, 
see  e.g.  City  of  Lafayette.  Louisiana  v.  Lx)uisiana  Power  &  Light  Co.,  435  U.S.  389  (1978).    The 
Supreme  Court  then  expanded  the  boundaries,  see  e.g.  Town  of  Hallie  v.  Citv  of  Eau  Claire.  471  U.S. 
34  (1985).    Recently,  the  Court  appeared  to  restrict  the  boundaries  of  the  exemption  once  again,  see 
Federal  Trade  Commission  v.  Ticor  Title  Insurance  Co  ,  112  S.  Ct.  2169  (1992).    Even  with  this  level 
of  Supreme  Court  activity,  uncertainty  remains  as  to  when  the  conduct  of  a  private  party  acting  under 
the  authority  of  a  state  entity  is  in  fact  within  the  scope  of  the  state  exemption. 

Under  current  judicial  opinions  about  the  state  action  exemption,  the  AMA  believes  that  a  state 
licensing  board  that  authorizes  a  state  or  local  medical  society  to  act  on  its  behalf  should  have  state 
legislative  authority  to  do  so.    In  addition,  the  state  licensing  board  should  make  the  ultimate  decision 
about  the  controversies  involved  and  should  review  the  decisions  of  the  medical  society.    The  medical 
society  may  safely  act  as  an  investigator  and  initial  decisionmaker,  but  the  state  would  have  to  be 
sufficiently  involved  in  the  fmal  decision  to  achieve  the  exemption.    Whether  this  will  remain  the  law 
under  judicial  opinions  is  uncertain.    The  AMA  believes  that  federal  legislation  would  be  necessary  to 
provide  some  assurance  and  stability. 
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Medical  societies  acting  on  behalf  of  medical  licensing  boards  would  also  have  to  be  reviewing 
activities  that  might  adversely  affect  the  physician's  license.   This  results  in  a  more  highly  charged  and 
resource-intensive  process  than  reviewing  activities  that  might  affect  a  physician's  membership. 
Medical  societies  should  have  more  flexibility  and  more  ability  to  become  deeply  involved  in  quality 
assurance  activities  if  they  are  not  acting  under  auspices  of  the  state's  licensing  authority. 

A  fiirther  problem  remains  in  that  the  state  actions  exemption  protects  only  against  antitrust  liability. 
It  does  not  protect  against  liability  for  other  types  of  claims. 

With  respect  to  whether  medical  societies  should  receive  an  immunity  that  removes  them  from  public 
supervision,  the  AMA  agrees  that  medical  socirties  should  continue  to  be  publicly  accountable.    The 
AMA  does  not  propose  that  medical  societies  be  completely  immunized  fixMn  antitrust  enforcement 
with  respect  to  quality  assurance  activities.   Our  proposal  is  that  private  lawsuits  be  eliminated,  but 
that  government  law  enforcement  agencies  be  able  to  bring  injunctive  actions  to  bar  anticompetitive 
activities. 


Question  Four  —  Why  do  you  believe  you  need  immunity  from  antitrust  laws  in  order  to  develop  and 
implement  practice  guidelines?   Isn  7  this  an  ongoing  activity  at  the  federal,  state  and  local  level? 
How  about  technology  assessment? 

AMA  Response  —  The  AMA  believes  that  medical  societies  that  engage  in  the  development  of 
practice  guidelines,  technology  assessment,  and  outcomes  measurement  and  reporting  activities  should 
be  protected  fix>m  private  antitrust  lawsuits.  The  reason,  again,  is  to  avoid  the  potentially  high 
litigation  costs  that  inhibit  such  constructive  activities.   The  AMA  practice  parameters  and  technology 
assessment  activities  have  not  yet  resulted  in  any  lawsuits  (although  several  lawsuits  about  technology 
assessment  opinions  have  been  threatened),  but  this  effort  is  still  new.   As  practice  guidelines  and 
technology  assessment  become  more  important  in  the  practice  of  medicine  and  affect  the  types  of 
services  and  products  that  may  be  provided,  we  expect  that  litigation  in  this  area  will  increase. 

The  fear  of  antitrust  litigation  in  this  area  is  not  irrational.  Not  long  ago,  the  American  Academy  of 
Ophthalmology  was  sued  because  it  issued  a  1980  opinion  that  a  procedure  to  correc.  myopia  called 
radial  keratotomy,  was  "experimental"  and  not  yet  proven  safe  and  effective.  The  Academy  won  the 
case  in  a  decision  which  resulted  in  the  development  of  law  favorable  to  the  creation  of  guidelines, 
Schachar  v.  American  Academy  of  Ophthalmology.  870  F.  .2nd  397  (7th  Cir.  1989).  In  essence,  the 
opinion  states  that  the  opinions  of  medical  societies  about  medical  matters  are  immune  from  antitrust 
liability,  and  that  antitrust  scrutiny  only  occurs  if  a  medical  soci^  attempts  to  enforce  its  opinions. 

While  the  Schachar  case  is  favorable  to  guideline  development  and  technology  assessment,  it  is  only 
the  law  in  one  federal  circuit  court  of  appeals.  Other  federal  appeals  courts  have  not  yet  passed  on  the 
issue.   Further,  if  medical  societies  went  beyond  developing  and  issuing  guidelines  or  technology 
assessment  opinions,  and  began  enforcing  than  through  peer  review,  they  are  subject  to  antitrust 
scrutiny  even  under  Schachar. 

The  AMA  is  aware  of  two  situations  where  actual  or  potential  litigation  expenses  curtailed  technology 
assessment  efforts.    The  California  Medical  Association  (CMA)  had  a  technology  assessment  program 
that  resulted  in  a  number  of  antitriist  cases  against  it  by  providers  of  sovices  or  products  which  did 
not  receive  favorable  opinions.   None  of  these  cases  resulted  in  adverse  judgment  against  CMA  or  in  a 
settlement  unfavorable  to  CMA.   However,  the  costs  of  defending  lawsuits  became  so  great  that  the 
program  was  terminated.    One  suit  alone  cost  $250,000  to  defend.  Winter  v.  California  Medical 
Association.  USDC,CD  Cal.  No.  CV-82-35421  WJR.  The  costs  of  defiaiding  lawrsuits  became  so  great 
that  the  program  was  terminated  --  although  the  program  is  no  longer  fimctioning  one  of  the  lawsuits 
is  still  pending,  Borell  v.  Katz.  L.A  Sup.  Ct  No.  C062498. 

In  another  instance,  an  effort  was  made  to  establish  a  joint  venture  among  a  number  of  large  insurance 
companies  and  other  organizations,  including  the  AMA,  to  establish  a  private  technology  assessment 
program.    The  insurance  companies  were  considering  a  substantial  amount  of  funding  for  the  venture. 
However,  the  program  was  never  undertaken  because  of  insurance  company  concerns  about  potential 
antitrust  liability. 
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Response  of  Dr.  Schenken  to  a  Question  SuBMnrED  by  Senator  Durenberger 

The  AMA  is  recommending  statutory  changes  that  will  permit 
physicians  to  form  networks  and  to  provide  advice  and 
recommendations  to  managed  care  plans .  Recognizing  that  there 
will  always  be  providers  trying  to  game  the  system,  vrtiat 
protection  would  be  built  into  the  system  to  achieve  the 
principal  goal  of  the  antitrust  laws  —  maintaining 
competition  —  which  may  not  be  in  the  providers  best 
interest? 

AMA  Response  -  There  are  two  AMA  proposed  statutes  that  would  modify  the  antitrust  laws.  Both 
are  designed  to  prevent  anticompetitive  abuses  by  physicians  who  might  try  to  take  advantage  of  them 
in  bad  faith. 

The  first  proposed  statute,  the  "Physician-Health  Plan  Negotiations  Act",  would  provide  safe  harbors 
from  antitrust  liability  for  physician  networks  that  meet  certain  criteria.    The  proposed  Act  defmes 
certain  safe  harbors,  and  also  would  provide  a  process  whereby  physician  networks  that  do  not  meet 
the  defmed  criteria  could  apply  to  the  Department  of  Health  and  Human  Services  for  a  certification. 
If  certified,  the  network  would  have  the  same  kind  of  safe  harbor  fixjm  antitrust  liability  as  networks 
that  meet  the  defined  criteria. 

There  are  several  safeguards  built  into  this  proposed  statute  that  would  prevent  anticompetitive  abuse: 

1.  Each  of  the  defined  networks  is  subject  to  a  market  power  limit.   The  safe  harbor 
criteria  require  that  the  number  of  physicians  could  not  exceed  a  defined  size  in  the 
market  in  which  they  operate.    That  way  it  is  not  possible  for  a  single  physician 
network  to  implement  a  market-wide  price  fixing  conspiracy  or  other  type  of 
anticompetitive  agreement. 

2.  The  safe  harbors  for  the  more  loosely  structured  networks  bar  the  network  members 
fh)m  threatening  to  boycott  the  payer  if  the  network  positions  are  not  adopted  by  the 
payer,  and  network  members  are  barred  from  sharing  certain  kinds  of  price 
information. 

3.  The  safe  harbors  do  not  give  the  networks  blanket  immunity  from  the  antitrust  laws. 
The  safe  harbor  is  structured  to  authorize  the  activities  described  by  the  safe  harbor, 
but  otherwise  the  fiill  force  of  the  antitrust  laws  would  apply.    For  example,  a  network 
would  not  be  immune  from  liability  for  attempting  to  implement  a  market-wide  price 
fix  by  conspiring  with  physicians  or  physician  organizations  outside  of  the  network. 
That  kind  of  activity  would  still  be  ger  se  illegal  under  the  antitrust  laws. 

4.  The  Department  of  Health  and  Human  Services  would  supervise  die  operation  of  the 
networks  that  it  certifies,  and  would  place  any  limits  on  their  structure  and  operation 
that  it  deemed  appropriate. 

The  other  proposed  statute,  the  "Managed  Care  Improvements  Act",  would  require  a  managed  care 
organization  (MCO)  to  appoint  committees  of  participating  physicians  to  comment  on  policy  and 
operational  decisions  of  the  MCO  that  affect  medical  practice,  and  to  allow  participating  physicians  in 
the  plan  to  develop  collective  positions  to  present  to  the  MCO.   The  proposed  Act  prohibits  the 
participating  physicians  in  an  MCO  from  boycotting  the  MCO  if  the  MCO  does  not  accept  the 
recommendations  or  positions  of  the  participating  physicians.    In  addition,  the  participating  physicians 
are  not  authorized  to  share  private  information  with  non-participating  physicians. 
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Prepared  Statement  of  Steve  Wetzell 

Prior  to  addressiflg  concehis  relative  to  andtiust  law,  it  may  be  hdpfiil  to  provide  some 
background  infbnnation  about  the  Business  Health  Car©  Ax^tion  Group  (BHCAG)  and 
how  it  relates  to  the  unique  nature  of  the  MumeapoHs/St  Paul  medical  comxnunity.  The 
BHCAG  strongly  believes  that  the  private  sector  can  and  should  play  a  signUScant  role  in 
solving  our  nation's  health  care  crisis.  We  believe  we  have  devdoped  one  poteodal  aK>dd 
for  private  sector  ba^ed  inform  that  can  control  costs  wiale  improving  the  quality  of  care 
received.  The  BHCAG  i^  a  group  ofsixteeo,  large  self  insured  employers.  This  coalition 
currently  provides  health  care  benefits  for  about  175,000  people.  The  employers  and  their 
employees  spend  about  $400  miUion  asnuafiy  in  the  community. 

Although  we  will  not  discuss  our  missioa  statement  in  detail  during  oral  testimony,  the 
text  has  been  included  in  \bis  written  testimony  for  your  consideratioiL  It  is  important  to 
emphasize  that  a  primary  goal  is  to  make  our  cmtxacted  health  care  providers  accountable 
for  defining  wiiat  care  is  necessary  to  treat  patients  m  the  most  cost  effective  manner.  In 
addition,  there  is  a  strong  eoqphasis  on  primary  and  preventive  care  as  well  as  reduced 
administrative  cost  for  deiiveripg  health  care  to  our  en^yees  and  thdr  &mi£es. 

Busioess  Health  Care  Action  Group 
Mission  Statement 

The  Btisiness  Health  Care  Action  Group  (BHCAG)  is  a  coalition  of  Twin  City  employers 
dedicated  to  progressive  reform  of  tiie  health  care  system.  This  coalition  i^  dedicated  to 
reform  through: 

•  Inq>roved  quality . 

•  Increased  proivider  competition 

•  Increased  oozisuxberkiiowiedgeiiidrespODsSMlity  for  their  heahfa  care  dedsioos 

•  Enhanced  efBdeoby  of  beahfa  care  deiiveiy 

We  bdieve  that  employees  who  purchase  health  care  can  use  their  influence  as  a  catalyst 
for  progressive  reforms,  «ot  oaiy  for  tliose  to  wiuxn  we  provide  coverage,  but  also  for  the 
community  as  a  whola  This  approach  to  reform  wiU  benefit  coosumers,  purchasers,  and 
providen  ^0  delivery  h}^  qua&ty.  cost  e£Eective  care.  We  believe  tiiat  the  experieace 
gained  tixroug^  this  initiafive  can  be  api^Ked  to  health  care  reform  on  a  broader  basis. 

Our  initiative  will  improve  quality  by  providing  health  care  consumers  with  integrated 
systems  of  care  that  effidtatly  ddiver  high  quality  and  cost  eflfective  care.  The  quafity  of 
competing  integrated  systems  of  care  will  be  assessed  by  tracking  porfonnaoce  relative  to 
provider-developed  practice  guidelines  and  by  outcome-based  data  to  support  continuous 
quality  improvement  of  health  care  sovices. 

Providers  will  benefit  &om  a  significant  reductioa  in  administrative  duties  and  through 
access  to  informatioa  conq>aring  the  quality  of  the  care  they  provide  to  that  of  their  peers. 
High  quality,  cfl&dent  systems  of  care  wiH  benefit  fixjm  in^roved  market  share  over  tune, 
causing  oth^^  to  focus  on  the  overall  quality  and  value  of  their  services. 

Consumers  and  employers  will  benefit  by  consolidating  information  about  health  care 
consumption  to  determine  which  care  systems  are  ddivedng  necessary  and  appropriate, 
high  quality,  cost  cffectrve  medical  care.  By  pooling  health  care  utiHyafion  data  and 
exercising  collective  economic  leverage,  the  coalition  can  encourage  providers  to  develop 
and  introduce  practice  parameters  and  use  outcomes  data  to  continaously  improve  the 
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quality  of  thdr  practice.  Selected  providers  will  agree  to  and  be  fadd  aocountable  for  the 
use  of  practice  guidelines  and  ootconies-based  quality  standaxds.  TUs  will  support 
coatinuotis  quality  improvement  and  cost  containment. 

Principles  to  which  the  BHCAG  has  agreed  include: 

•  Consumer  respooslbiility  for  healdi  care.  The  BHCAG  is  dedicated  to  stiimilating 
conq}edtion  between  mt^rsted  systems  of  care  based  on  cost  and  quality.  This  wQl 
allow  coosumen  to  choose  care  ddivery  systems  based  on  the  cost  and  quality  of  care 
over  the  long  tenn.  In  addition,  consumers  are  expected  to  take  added  responsibility 
for  managiqg  their  own  heahh  and  consumption  ofheahh  care  resources.  Co- 
ps^meots  and  plan  incentives  will  also  pcotDote  appropriate  use  q^health  care 
resources. 

•  Provider  accountabiity  and  continnous  improvement  Development  of  best 
practice  parameters,  dutcomes-based  compan^ive  data,  and  quafity  indicators  win 

/wnir  nvi-r  rinw  tn  Ti^ftnwnnHatft  ftftnttniinii»  qnatify  inipfnwnw»nt    To  foStCT 

pt^rsician  ownershq)  and  active  use  of  practice  parameters,  devdopment  of  these  tools 
should  occur  in  a  provider  governed  setting,  lliml  party  invcrfvemeot  in  tiie  health 
care  delivoy  system  win  be  minimized  as  much  as  posable.  Providers  win  be 
encouraged  to  work  in  partnersh^  with  purchasers  and  payers  to  share  information  to 
identify  best  practice  Standards  and  outcomes  data  and  continuously  learn  firom  their 
peers. 

•  Common  plan  design  and  administrative  stmctnre.  M  BHCAG  companies  wiH 
agree  to  common  de^gn  and  admimstration  to  reduce  administrative  and  compfiance 
issues  currently  &ced:by  providers. 

•  Meaningful  quality  and  utilization  data.    Clinical  and  population  health  data  wiU  be 
gathered  over  time  to  stimulate  competition  between  mtegrated  systems  of  care  and 
assist  providers  and  payers  in  identifying  best  practice  standards  and  innovative  tools 
to  improve  population  health  status.  Data  wOl  not  be  used  to  identify  "bad  apples," 
but  rather  to  stimulate  improved  quality  and  competition  between  cODOipeting  systems 
of  care. 

Participating  BHCAG  coiiq)anies  began  introdudng  a  new  health  care  plan  deagned 
around  these  principles  efGictive  Jar.uary  1,  1993. 

Th3  Nature  of  the  Minneapolis/St.  Paul  Health  Care  Market 

Before  describing  some  details  regarding  the  BHCAGs  approach  to  health  care 
purchasing  and  reform,  it  is  important  to  understand  the  unique  nature  of  the  maricet  in 
which  these  employers  purchase  health  care.  Managed  Care  is  not  a  new  concqrt  to  the 
Twin  Cities  of  Mhmeapofis  and  St  Paul  Organized  systems  of  care  have  been  evolving 
for  many  years. 

At  the  time  the  BHCAG  dedded  to  engage  ia  a  group  purchasing  initiative,  the  maiket 
was  dominated  by  Health  Maintenance  Organizations  (HMO's)  and  Preferred  Provider 
Organizations  (PPO's).  It  is  estimated  that  about  70%  of  the  residents  of  ti)e  greater 
Mumeapolia/St.  Paul  urban  area  arc  cuirentJiy  enrolled  in  various  forms  of 'managed  care^ 
health  plans  featuring  contraaed  relationships  between  providers  and  insurance  earners  or 
health  maintenance  organizations.  In  addition,  the  marlcet  has  significant  numbers  of  large 
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group  medical  precdces  tad  muld-ipeculty  dbics.  Health  care  costs  in  the  Twin  Cities 
are  about  15%  below  the  nalioDal  average  largdy  due  to  the  impact  cfinanaged  care 
products  wnrf  oigaoized  syttems  of  care  in  die  maikct  place. 

I&wevtr.  in  spite  of  dns  bigji  penetretkn  of  managed  care  products,  the  meoober 
employen  of  the  BHCAG  stiU  £^  tbtrt  was  aeed  fibr  improvemeot  in  the  quality  and 
dCdeocy  of  die  health  care  systeoL  Meaningfiil  quality  data  about  competing  health  plans 
and  provkler  necworks  was  not  avaiUble  to  consumcn  or  purchasers.  Because  providers 
were  often  contractod  widi  multiple  "^n^gfyi  care  and  insurance  vendors,  there  was  not  a 
real  incestive  at  die  individual  hoqiitalor  dhnc  level  to  con^e  for  patients  based  on  cost 
and  quality. 

In  addition,  managed  care  contracts  with  providers  were  largely  based  on  itiscoimt  fbc  for 
service  arrangemeots.  While  addressing  unit  pricing,  this  approach  did  not  get  at  the  issue 
of  futile  and  unnecessary  care.  In  addition.  Eke  Medicare^ledicaid  rcindnirsemeat 
poEcies  over  the  past  several  yean,  the  extensive  use  of  discounts  m  managed  care 
products  to  generate  'savings'  resulted  in  sgnificant  cost  sfaifiing  by  beahh  care  providers 
within  the  Twin  Cities  market  to  partJcipants  m  non-managed  care  (e.g.  -  indemnity) 
beahh  plans.  Medical  inflation  rates,  while  rumingwdi  below  die  national  avenge,  still 
exceeded  real  growth  m  the  economy. 

In  this  environment,  BHCAG  decided  tiuU  purchasers,  working  directly  with  preferred 
providers  in  a  long  term  arrangement,  could  improve  on  the  current  h£^h  care  delivery 
system. 

Th^  BHCAG  Model  for  Group  Purchasing 

Health  Care  Benefits  foi  the  Participants:  All  sixteen  companies  have  agreed  to  a 
common  ^Asn  design  and  administrKtion  to  reduce  non-health  care  related  esqjenditm^. 
Admimstrative  costs  are  estimated  to  be  8%  - 10%  of  the  total  cost  of  the  hcaldi  plan. 
The  plan  is  based  on  a  concept  called  'pomt-of-service.'  This  benefit  design  ofiSars  covered 
individuals  the  freedom  to  choose  physicians  \(^ch  has  historically  accompanied 
indemnrty  type  insurance  plans.  It  also  ofiEcrs  participants  the  option  to  use  more 
accountable,  cost  eflSsctive  coatxacted  providers  in  exchange  for  higher  benefit  coverage. 
All  member  companies  have  conbacted  with  the  same  netwoik  of  hospitals,  pfaysidans, 
nurses  and  allied  health  pMfiassionals  widi  the  assistance  of  a  large  managed  care 
organization  called  HealdkPartners. 

When  using  contracted  pfoviders,  plan  particqiants  receive  In-networic'  benefit  covoige. 
A  primary  care  clinic  site  jnust  be  designated  by  the  participant  and  reforals  to  q)6cialists 
nmst  be  made  by  the  dftsignatrd  primary  care  provider  to  qualify  for  the  fairer  in-oetwork 
benefit  coverage.  Gooer^,  diidc  based  services  provided  by  a  contracted  provider 
require  a  $10  co-paymoot  by  the  ooosomer.  In-patient  coverage  is  100%  after  a  $100 
deductible.  ComprdiensiVe  aduh  and  pecfiatricpreveittive  care  benefits  wcinchided  when 
contracted  provider?  are  tised  for  these  services.  X^it-of-network'  benefits  are  generally 
paid  at  70%  widi  an  annual  limit  on  fncpenses  paid  by  the  parddpanL 

Provider  Acconntability:  Tbe  managed  care  organization  with  which  the  BHCAG  b 
contracted  has  agreed  to  a  dxreo  year  g^iarantee  on  cost  increases.  The  managed  care 
organization  assists  the  l^CAG  with  provider  cootiacdng.  Contracted  providers  are  hdd 
accountable  for  the  cost  of  their  care  throo^  negotiated  fee  schedules.  Ultimately,  the 
BHCAG  hopes  to  negoti^  an  anmal  budget  with  participatiflg  providers  to  defiver  care 
fix- plan  participants.  Certain  dbangtt  in  regulatikHi  are  rieedcd  bcfixe  this  chaiige  can  be 
fiilty  implemenied.  This  ssue  win  be  ducussed  later. 
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Accountability  for  quality  of  care  and  the  mecUcal  necessity  of  services  ddivered  is 
attained  tbroi^  the  devdopment  of  mutually  agreed  to  medical  practice  gmddines  and 
measures  of  patient  outcomes.  A  joint  purchaaer^^bysician  governed  oiBanizadon  b 
re^>onsible  for  all  gmdelme  devdopment  and  inq>lemeQtation  and  measurement  of 
outcomes.  Data  is  used  u  a  tool  to  teach  paiticq)ating  health  providers  how  to  iniprove 
the  quality  and  cost  effectiveness  of  their  care,  not  as  aVeapoi^  to  search  out  "bad  apples.* 

Joint  purchaser/provider  assessment  of  fbc  qjpropiiste  application  of  new  technologies 
has  also  been  a^^ed  to. 

Population  health  will  be  measured  over  time  to  ideodfy  opportunities  for  development  of 
guiddine  topics  and  consumer  education  programs  to  focus  on  keeping  people  wdl  as 
opposed  to  the  more  traditional  relationship  between  purchasers  and  providers  of  paying 
for  illness. 

The  Consumer/Patients'  Role:  Both  paitidpating  purchasers  and  providers  beBeve  that 
the  consumer/patient  has  a  significant  role  to  play  in  solving  our  health  care  problems. 
Extensive  investments  in  consumer  c^lucation  are  anddpated.  An  emphasis  on  appropriate 
sdf-care  and  preventive  care  will  be  paramount  in  joint  pmcfaaser/provider  eSbrts  to 
provide  partidpants  with  the  tools  to  better  manage  their  own  health.  Palients  will  also  be 
held  accountable  for  services  they  consume  by  reasonaUe  co-payments. 

Estimated  Financial  Impact:  First  year  savings  range  from  5%  to  10%  cotapared  to 
other  managed  care  qptions  in  the  commumty.  Administrative  cost  increases  are  limited  to 
CPL  Ifenrollnientgn^wth  goals  are  met,  admiiiistraltve  costs  win  rexnain  flat  for  three 
years. 

Aggr^ate  cost  trend  guarantees  are  in  place  for  three  years.  In  addition,  commitments 
Lave  been  aiade  to  reduce  cost  increases  for  physician  aod.hospitals  services  by  1  per  year 
rdative  to  real  growth  in  the  economy.  (For  example  -  if  medical  inflation  is  4%  in  excess 
of  real  growth  in  the  economy  in  year  1,  medical  inflation  will  not  exceed  real  growth  by 
more  ibaa  3%  in  year  2.) 

The  Cnirent  R^uUtory  Environmeat  and  Its  Effect  on  the  BHCAG  Project 

In  our  view,  public  poficy  requires  that  federal  and  state  governments  should  actively 
encourage  innovative  joint  purchaamg  amngonaits  m  the  health  care  sector.  The 
BHCAO  has  certam  concerns  rdative  to  the  current  l^;al  environment  which  partidpants 
can&otA  vrbea  they  explore  the  idea  of  forming  a  purcbaang  coafition.  In  particular,  we 
would  lilM  to  bne%  share  concerns  about  the  antitrust  Unvs  and  tiie  Employee  Retirement 
Income  Security  Act  (ERISA.) 

In  general.  busmesspersoQS  are  not  antitrust  e9q)eit5.  But  we  know  enough  about  antitnist 
laws  to  have  an  antitrust  Vcflex*  that  tdls  us  to  proceed  with  cxbctooe  caution  whenever  the 
topic  of  joint  aodvity  with  otho-  firms  is  raised.  1^  the  joint  activity  under  considerKtion 
prcnoises  substantiBl  bcoefits,  we  usually  ask  an  antitnist  attorney  to  review  the  proposed 
vehture  to  assure  us  that  there  is  no  antitxust  risk. 

During  the  course  of  our  group  purchasipg  effint,  we  have  learned  that  antitxust  law  does 

not  produce  the  kind  of  diort,  gimpl^  m\A  imnTTiHgiinna  fimw-Jiirifttia  that  hnwfiess  peftple 

need  to  act  dedavefy.  As  we  understand  it,  antitxust  law  involves  die  appfication  of  veiy 
general  piindplea  about  'cotD|>etition''  in  the  real  world  of  business.  What  kinds  of 
activities  are  pro  competitive?  What  kind  ofactivities  are  and  coii^)etitive7  These  kinds  . 
of  questions  -  although  they  are  &sdnating  to  lawyers  -  are  extrem^  fiustrating  for 
business.  Biisiness  people  need  dearer  signals. 
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Fortunately,  during  the  last  few  years,  employers  have  been  getting  some  pretty  dear 
signals  that  joint  purchasing  airangemenis  in  the  health  care  sector  are  law&l  under  the 
andtrust  laws.  Last  year,  for  example,  the  Director  of  the  Federal  Trade  Conumsaon's 
Bureau  of  Competition  ^mph^dTtiH  the  vahiable  role  which  joint  purchasing  arrangements 
play  m  the  healtii  care  field  wbea  he  stated: 

l^arge  buyers  and  buyiiig  groups  are  playing  a  significant  role  in  eflbits  to  contain 
heahh  care  costs.  These  putdusers  generally  exert  a  significant  pro  competitive 
influence  on  health  care  markets.  As  antitrust  enforcen,  we  wdcome  the  pro 
competitive  airangements  that  contribute  to  the  battle  to  bring  health  care  costs 
under  control" 

We  are  told  that  recent  speeches  by  andtiust  enforcement  authorities  simiUdy  conchida 
that  joint  health  care  purcfaaang  aim^ements  should  be  pennitted  under  the  antitrust 
laws. 

We  are  now  quite  comfbitaUe  with  the  conclusion  that  the  BHCAG  is  a  pro  cooqpetitive 
venture  which  does  not  violate  the  aotitnist  laws.  As  we  look  back  at  the  process  under 
which  we  reached  this  coochision  -mth  l^;al  counsel,  it  must  be  noted  that  there  is  room 
for  improvement.  Althou^  die  pubEc  comments  to  vriuck  we  have  re&ired  are  extrem^ 
encouragmg,  the  conclusions  reached  in  those  speeches  and  articles  are  not  yet  part  of  the 
law  applied  by  the  cotirts  and  do  not  c(»istitute  the  official  policy  of  the  Federal  Trade 
Commissioa  or  the  Department  of  Justice.  To  what  extent  does  antitrust  law  now  reflect 
the  "trends*  wfaicfa  emerge  fixxn  these  speeches?  To  pose  the  question  is  to  make  the 
pomt  that  there  is  still  too  much  uncertain^.  The  Uwdu>aMiaiaiDhifiUQyib[  reflect  what 
some  many  kno^edgeable  people  beSeve;  that  joint  purchasiog  arrangements  hi  the  health 
care  sector  are  'pro  competitive  anu^ements  which  contribute  to  tiie  battle  to  bring 
heahh  care  costs  xmder  contrd." 

An  additional  pobit  nsust  be  made  rdative  to  antitiiist  issues  &ced  in  large  urban  maikets 
cotapani.  to  rural  and  smaller  coommmtics.  Ahhough  these  issues  are  not  pcrtiaent  to  tihe 
BHCAG,  anotiier  Mmnesoto  based  group  parcfaasing  efifort  in  a  much  smaller  community 
has  &ced  tiiese  issues  wAnle  attenc^iting  to  cootrsct  with  locd  providers  in  a  inatloet  wttfa 
fimited  con^>etitioiL  Senator  Durenberger  has  made  arrangements  for  this  group  to 
■uhooit  written  teattimody.  We  strong)^  eoeourage  you  to  address  tiie  unique  oonoecDS  of 
rural  purchasers  as  you  consider  antitrust  issues  idative  to  health  care  reform. 

Finally,  we  nust  also  niake  A  brief  Gommeot  abotit  the  Employee  Retirement  iJQOome 
Security  Act  of  1974  (ERISA.)  As  you  no  doubt  know,  ERISA  partially  enoopCs  state 
r^uhttion  of  employee  wd&re  beoeflt  {dans,  with  practical  efibcts  of  preempting  state 
r^ulation  of  self-fiuded  plans  and  pconitting  state  regulation  of  insured  plans.  Aldiou|^ 
many  states  are  aggressivdy  pummig  meantngflil  madoet  reform  (inctadiag  our  horns 
State  of  Minnesota),  we  bdieve  that  cuint  protection  ofibred  by  ERISA  should  be 
maintained  to  aOow  sdf-fonded  ea^jdoyers  to  continue  to  develop  meamngflil  marioet 
based  reform  without  being  subject  to  sigmficant  state  regulation. 

We  would  like  to  see  ERISA's  pmempdon  of  state  law  enlarged  so  that,  for  example^  if 
purchasmg  groups  sudi  as  the  BHCAG  dioose  to  acquire  heahh  coverage  for  our 
employees  and  their  ftmihes  under  a  capitation  basis  (an  agreed  to  annual  "budget^  between 
contracted  providers  and  purdbasersX  restrictive  state  msurance  laws  would  not  apply.  As 
you  are  aware,  state  insurance  laws  oRc&contaio  mandated  benefit  requirements,  as  well 
as  various  taxes  and  assessments;  that,  taken  together  tend  to  retard  innovation  and  make 
hcaltii  care  coverage  less  afiEbrdablcL  Such  laws  must  not  be  allowed  to  hamper  the 
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groundbrcakmg  vmtk  of  employers  acting  together  in  conuxtuiuty  loterest  We  suggest, 
therefore,  that  ERISA  be  appropriately  ammded  to  allow  cn^loyer  purchasing  groups  to 
buy  insured  coverage  directly  from  providers  without  being  subject  to  restrictive  state 
regulation. 

Thank  you  considering  our  concerns  and  opinions.  As  an  actirve  modd  ofmanaged 
competition',  the  BHCAG  would  welcome  the  opportunity  to  continue  to  share  our 
experience  as  we  address  the  serious  issue  of  national  health  care  rcfonn. 


Responses  of  Mr.  Wetzell  to  Questions  Submitted  by  Senator  Rockefeller 

Q:   What  antitrust  issues  did  you  encounter  during  the  start-up  of  your  organization?  W-ere 
you  hindered  by  antitrust  law?  If  so,  how? 

A:   Because  we  represent  an  innovative  group  health  care  purchasing  initiative,  our  primary 
concern  was  that  we  might  be  challenged  for  creating  barriers  to  competition  by  pooling  our 
purchasing  power.   Because  we  only  represent  about  8%  of  the  regional  health  care  purchasing 
market,  legal  counsel  advised  us  that  we  are  in  compliance  with  the  law.   Thus,  the  primary 
problem  caused  by  current  antitrust  law  was  a  lack  of  clarity  on  what  is  permissible  in  the 
event  employers  choose  to  form  group  purchasing  initiatives.   The  current  law  hindered  us  by 
causing  a  fairly  detailed  review  by  an  antitrust  attorney  which  took  time  and  fmancial 
resources. 

Q:   When  creating  your  organization,  would  any  clarification  regarding  antitrust  law  be 
beneficial? 

A:   Yes.   Clear  rules  defining  how  much  market  share  can  be  represented  by  a  group  of  health 
care  purchasers  contracting  with  select  health  care  providers  would  benefit  both  the  purchasers 
and  providers  of  health  care.   Most  reform  proposals  based  on  the  principles  of  managed 
competition  include  some  form  of  pooled  purchaser  influence  on  the  market.   Yet,  the  current 
antitrust  law  does  not  clearly  defme  to  what  extent  purchasers  can  pool  their  purchasing 
resources  and  offer  financial  incentives  to  select  health  care  providers  before  they  risk 
violation  of  antitrust  law. 

The  key  issue  is  not  the  extent  of  the  regional  health  care  purchasing  market  represented  by  the 
buyers'  coalition.   Rather,  it  is  how  the  buyers  use  the  pooled  purchasing  power  to  influence 
the  health  care  delivery  system.   In  a  large  market  like  Minneapolis/St.  Paul,  it  would  seem 
appropriate  to  establish  guidelines  regarding  how  much  market  share  is  ultimately  controlled 
by  competing  health  care  provider  systems.   This  type  of  guideline  would  benefit  purchasers 
by  establishing  clear  rules  on  how  much  of  their  health  care  purchasing  dollars  should  go  to 
any  one  provider  system  before  competition  is  undermined.   As  long  as  purchasers  spread  their 
health  care  dollars  across  competing  provider  systems  in  a  way  that  stimulates  competition, 
there  is  no  need  to  regulate  the  size  of  the  purchasing  coalition. 

Q;   Are  there  any  antitrust  issues  that  you  currently  face  in  your  day-to-day  operation? 

A.   Yes.    Because  we  continue  to  experience  growth  in  the  number  of  employers  joining  the 
purchasing  coalition,  we  are  constantly  aware  that  at  any  time  we  may  be  challenged  under  the 
current  antitrust  law.   Although  we  are  still  in  compliance  with  the  law,  any  challenge  could 
lead  to  an  long  and  costly  legal  review.   It  would  also  have  a  chilling  effect  on  our  efforts  to 
reform  the  health  care  market.    Ultimately,  under  the  current  law,  we  may  have  to  limit  the 
size  of  our  buyers'  coalition.   As  mentioned  in  response  to  the  previous  question,  we  believe 
that  the  size  of  the  buyers'  coalition  does  not  adversely  impact  competition  as  long  as  the 
purchasers  spread  their  health  care  dollars  appropriately  across  competing  health  care  provider 
systems. 
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Q:   How  would  your  organization  be  different  if  it  was  created  by  state  mandate? 

A:   This  is  a  difficult  question  to  answer  without  knowing  what  form  the  state  mandate  would 
take.   However,  the  primary  concern  with  a  state  mandate  is  that  it  would  inherently  involve  a 
partial  or  full  waiver  of  ERISA  preemption.   As  large,  self-insured  employers,  the  member 
companies  of  the  Business  Health  Care  Action  Group  provide  employer  funded  health  care 
coverage  in  all  50  states. 

Purchasing  groups  formed  by  state  mandate  would  most  likely  be  fully  regulated  by  the  state. 
This  would  create  an  excessive  regulatory  burden  on  employers  covering  workers  and  their 
families  in  a  large  number  of  states.   If  purchasing  pools  are  created  by  mandate,  we  strongly 
advocate  that  the  mandate  and  associated  rules  and  regulations  come  from  the  federal  level, 
and  that  self-insured  employers  be  offered  the  option  to  participate  in  the  purchasing  pool  on  a 
voluntary  basis. 

To  be  certain  that  self-insured  employers  are  providing  appropriate  health  care  coverage 
outside  of  the  purchasing  pools,  we  advocate  a  reasonable  federal  standard  be  esublished  for 
minimum  benefit  coverage  which  would  be  applied  to  self-funded  plans.   We  would  welcome 
the  opportunity  to  provide  further  input  regarding  what  form  this  minimum  federal  standard  of 
coverage  should  take. 

Responses  of  Mr.  Wetzell  to  Questions  Submitted  by  Senator  Hatch 

Q:   You  suggest  that  there  should  be  greater  clarity  in  law  about  the  pro  competitive  namre  of 
buying  cooperatives.    Do  should  think  that  such  cooperatives  should  be  deemed  conclusively 
legal  as  entities  or  that  their  actions  should  be  exempt  under  antitrust  law,  or  both?  Please 
explain  why  or  why  not. 

A:   We  would  propose  a  'safe  harbor'  provision  to  regulate  the  activities  of  buying 
cooperatives.   As  long  as  the  buying  cooperative  allocates  its  health  care  dollars  across 
competing  systems  of  health  care  providers  in  a  way  which  stimulates  competition  among 
provider  systems,  the  buyers'  cooperative  is  acting  in  a  way  which  stimulates  competition, 
regardless  of  the  size  of  the  buyer's  cooperative. 

Regulations  guiding  buyers  groups  on  how  much  market  share  should  be  given  to  any  one 
provider  system  would  be  helpful.   For  example,  the  Business  Health  Care  Action  Group 
currently  represents  about  8%  of  the  Minneipolis/St.  Paul  health  care  purchasing  market.   We 
have  contracted  with  a  system  of  doctors,  nurses,  hospitals  and  other  allied  health  professionals 
to  deliver  care  for  our  employees  and  their  families.   A  rule  indicating  that  this  type  of 
arrangement  is  legal  as  long  as  a  single  provider  system  is  not  given  more  than  30%  of  the 
regional  health  care  market  by  any  one  buying  group  would  provide  clear  rules  and  protect  the 
market  against  anticompetive  activity.   Additional  rules  regulating  how  much  market  share  can 
be  controlled  by  any  one  health  care  system  would  also  be  appropriate. 

Of  course,  special  consideration  would  need  to  be  given  in  smaller  mar'  .ts  where  competing 
provider  systems  cannot  realistically  be  developed. 

Q:   You  indicated  that  before  the  hearing  you  were  not  so  worried  about  antitrust  risks  but  that 
after  sitting  through  the  hearing  you  were.   Please  explain  what  your  concerns  are. 

A:   While  I  have  some  concerns  about  the  lack  of  clarity  regarding  permissible  behavior  by 
buying  cooperatives,  my  greater  concerns  are  the  regulatory  environment  as  it  effects  the 
health  care  provider  community. 
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During  the  hearing,  several  points  were  made  about  potentially  beneficial  mergers  and 
collaborative  activities  in  the  health  care  industry.   For  example,  if  providers  band  together  to 
share  expensive  equipment,  are  the  antitrust  laws  violated?  To  what  extent  can  health  care 
providers  organize  into  accountable  'systems  of  care?'   How  much  data  can  be  shared  by 
health  care  providers? 

The  response  of  the  Justice  Department  to  these  questions  was  that  providers  can  come  to 
Washington  or  write  letters  asking  their  opinion  on  proposed  mergers  and  collaborative 
initiatives.   We  face  the  realignment  of  14%  of  the  American  economy.   The  Justice 
Department  is  not  equipped  to  deal  with  the  magnitude  of  change  that  is  coming  in  the  health 
care  industry.   Further,  to  add  staff  is  not  the  answer.   It  seems  much  more  appropriate  to 
define  the  terms  under  which  providers  can  organize  into  accountable  systems  of  care  and 
when  collaborative  efforts  are  appropriate.   Under  these  clear  and  appropriate  guidelines,  the 
health  care  industry  would  be  empowered  to  organize  in  a  more  competitive  and  cost  effective 
fashion. 


Communications 


Statement  of  the  Federation  of  American  Health  Systems 

The  Federation  of  American  Health  Systems  appreciates  this  opportunity  to  sub- 
mit for  the  record  its  comments  on  antitrust  issues  in  the  health  care  industry.  The 
Federation  of  American  Health  Systems  is  the  national  association  which  represents 
investor-owned  health  systems.  Our  members  include  more  than  1,400  hospitals  as 
well  as  integrated  health  plans  which  insure  several  million  Americans.  Investor- 
owned  management  companies  also  manage  under  contract  more  than  300  hospitals 
owned  by  others. 

antitrust  laws  and  managed  competition 

Health  care  reform  requires  a  reassessment  of  the  appUcation  of  antitrust  laws 
to  provider  organized  health  plans  and  provider  arrangements  with  health  plans. 
Instead  of  head  to  head  competition  on  a  hospital  by  hospital  basis,  managed  com- 
petition will  primarily  be  competition  among  networks  of  providers  and  insurers  for 
contracts  with  Health  Insurance  Purchasing  Cooperatives  (HIPCs)  or  large  employ- 
ers outside  the  HIPC  structure. 

As  providers  organize  to  develop  or  participate  in  networks  that  provide  quahty, 
cost  effective  care  under  what  will  be  predominately  a  capitated  system,  desired 
economies  of  scale  may  well  result  in  highly  concentrated  provider  network  markets. 

Some  arrangements  will  necessitate  enforcement  of  traditional  antitrust  policy, 
while  others  will  warrant  a  new  policy.  The  general  rule  should  be  that  antitrust 
laws  must  be  used  to  assure  consumer  choice  based  on  quality  and  price  competition 
among  plans  (networks).  If  some  easing  of  antitrust  enforcement  encourages  the  for- 
mation of  competing  health  plans,  thus  increasing  consumers'  choices,  that  should 
be  supported;  however,  the  emtitrust  laws  must  protect  consimiers  against  undue 
consolidation  of  and  decreased  competition  among  plans. 

The  issue  is  how  to  balance  the  trade-off  between  efficiencies  achieved  by  con- 
centration of  providers  into  a  single  or  few  networks,  versus  maintaining  consumer 
choice  on  the  basis  of  quality  and  avoiding  monopolistic  market  share  and  pricing 
by  a  large,  dominant  provider  network. 

The  following  examples  illustrate  the  importance  of  arriving  at  the  correct  balance 
in  applying  antitrust  policy: 

collusion/boycott 

•  Providers  could  be  excluded  from  the  networks  by  collusion  among  other  provid- 
ers. Several  hospitals  and  their  medical  staffs  organize  a  network  and  refuse 
to  contract  with  any  competing  networks. 

Through  the  use  of  exclusive  deaUngs  or  contracts  a  network  of  providers  could 
"foreclose"  so  much  of  the  available  supply  of  providers  and  their  services  that  exist- 
ing plan  competitors  or  new  plan  entrants  could  be  severely  Umited  or  excluded 
from  the  area.  Once  a  provider  of  goods  or  services  is  protected  from  competition, 
they  are  insulated  from  the  demands  of  patients  and  or  payers  because  they  are  the 
only  source  for  obtaining  those  goods  or  services.  Antitrust  laws  should  be  main- 
tained to  the  degree  that  prevents  hospitals  conspiring  to  exclude  other  hospitals 
from  participating  in  a  network  of  providers  if  it  results  in  a  monopoly  and  deprives 
consumers  of  choice  among  competing  plans. 

•  Several  hospitals  agree  to  contract  with  an  insurance  plan  but  only  if  another 
hospital  is  excluded. 

This  type  of  boycott  or  conspiracy  to  constrain  competition  should  be  prohibited. 
Currently,  unilateral  decisions  by  insurers  not  to  contract  with  a  hospital,  physician 
or  other  provider  is  allowed,  however,  a  conspiracy  to  deny  a  hospital  participation 
in  a  network  would  not  be  allowed  under  current  antitrust  enforcement.  This  policy 
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should  continue.  Similarly,  if  the  medical  staff  of  a  hospital  contracts  with  a  health 
plan  on  the  condition  that  the  medical  staff  of  a  competing  facility  be  denied  pre- 
ferred provider  status  or  participation  by  the  plan,  antitrust  enforcement  should 
prevent  physicians  from  conspiring  to  restrain  competition. 

•  Several  hospitals  conspire  to  block  a  certificate  of  need  sought  by  another  hos- 
pital in  order  to  meet  contractual  requirements  of  a  health  plan. 

Such  a  consjfc-acy  or  agreement  among  competing  hospitals  to  prevent  a  hospital 
from  competing  for  a  health  plan  contract  should  be  prohibited.  Congress  should 
also  consider  a  federal  pre-emption  of  state  certificate  of  need  laws  so  that  providers 
can  freely  compete  to  participate  in  or  establish  a  network  by  being  able  to  provide 
the  necessary  array  of  services  for  network  enroUees.  A  capitated  system  will  ensure 
that  providers  will  offer  only  those  beds,  services  and  equipment  that  can  be  sup- 
ported by  the  volume  of  plan  enrollees. 

EXCLUSIVE  CONTRACTS 

•  Managed  competition  will  encourage  plans  to  obtain  exclusive  deaUng  contracts 
tying  physicians,  hospitals  or  other  providers  to  a  single  network. 

Developing  a  provider  network  already  requires  significant  capital.  If  all  or  a  sub- 
stantial portion  of  providers  in  an  area  are  already  "locked  up"  with  existing  health 
networks,  it  will  be  extremely  difficult  to  establish  a  competing  network  or  health 
plan.  Any  new  plan  would  have  to  invest  significantly  more  to  sign  up  physicians, 
hospitals  and  other  providers  to  establish  a  viable,  competing  network.  Therefore, 
inappropriate  exclusive  contracts  impose  a  significant  barrier  to  entry  of  more  com- 
petitors. 

Such  barriers  affect  not  just  price  and  quality,  but  also  the  variety  of  services  of- 
fered. Even  with  a  standardized  benefit  package,  plans  could  deliver  the  benefit 
package  in  different  ways  and  at  various  costs.  Innovation  is  the  cornerstone  of  com- 
petition and  the  hallmark  of  American  medicine.  Innovation  must  continue  to  play 
a  significant  role  in  our  health  care  system.  Antitrust  policy  must  assure  that  man- 
aged competition  does  not  create  new  or  heightened  barriers  to  entry. 

Neither  plans  nor  networks  should  be  allowed  to  dominate  a  market  by  obtaining 
inappropriate  exclusive  contracts  with  the  majority  of  physicians  and  hospitals.  Ex- 
clusive contracts  should  be  limited  in  number  relative  to  market  domination  and  in 
duration.  This  allows  alternative  plans  the  opportunity  to  approach  and  the  oppor- 
tunity to  obtain  contracts  with  providers  of  health  care  in  an  area.  If  the  use  of  ex- 
clusive contracting  leads  to  a  monopoly  and  deprives  consumers  of  choice  among 
competing  plans,  government  should  apply  antitrust  laws. 

EASING  ANTITRUST  ENFORCEMENT 

A  reformed  health  system  will  require  a  different  balancing  of  interests  to  support 
the  goal  of  achieving  a  more  efficient  and  effective  health  care  system,  while  protect- 
ing consumer  choice  among  plans  competing  on  price  and  quality.  Some  cases  will 
merit  an  easing  of  antitrust  enforcement.  However,  few  circumstances  will  justify 
a  complete  exemption  from  existing  antitrust  laws. 

SHARED  SERVICES  AND  MERGERS 

•  Several  hospitals  and  their  medical  staffs  organize  a  health  plan  and  agree  to 
share  certain  services,  such  as  those  related  to  expensive  technology  but  do  not 
create  a  monopoly. 

This  type  of  activity  should  be  encouraged  by  easing  antitrust  enforcement.  It 
does  not  limit  choice  of  plans  even  though  it  may  lessen  competition  for  certain  serv- 
ices if  viewed  solely  on  a  hospital  rather  than  network  basis.  Competition  should 
be  among  plans.  Shared  services  do  not  limit  and  can  enhance  plans  abilities  to 
compete  with  one  another. 

Decisions  to  allocate  services  among  hospitals  should  be  viewed  in  terms  of  the 
network.  If  it  makes  economic  sense  for  the  network,  it  should  be  allowed,  but  if 
it  is  a  provider  decision  to  achieve  monopoly  status  or  reduce  their  competition  or 
keep  out  other  networks,  it  should  be  enjoined. 

•  Several  hospitals  form  a  network,  buy  another  hospital  and  close  it. 

If  there  is  excess  capacity  and  a  sufficient  number  of  competing  plans  with  ade- 
quate hospital  participation,  such  action  should  be  allowed  to  contain  costs  and 
make  the  health  care  system  more  efficient.  If,  however,  such  action  significantly 
reduces  consumers  choice  among  plans,  it  should  be  prohibited. 
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FEDERAL  GUTOELINES 

Providers  and  insurers  will  need  guidance  from  the  Department  of  Justice  and  the 
Federal  Trade  Commission  as  health  reform  and  managed  care  growth  encourages 
the  development  of  provider  networks.  Antitrust  enforcement  should  include  pubU- 
cation  of  guidelines  addressing  concerns  of  these  entities  and  a  clarification  or  anti- 
trust enforcement  poUcy.  These  Federal  guidelines  should  protect  networks  and  pro- 
viders from  state  and  private  challenges.  Providers  and  networks  should  also  have 
access  to  a  pre-clearance  process  before  they  make  substantiail  capital  expenditures 
or  risk  stiff  penalties  developing  networks  not  in  accordance  with  the  antitrust  laws. 
However,  the  process  or  guidelines  should  not  include  broad  blanket  immunity  from 
antitrust  challenge. 

CONCLUSION 

Current  antitrust  policy  views  hospital  activities  and  arrangements  in  isolation. 
The  focus  of  antitrust  policy,  under  a  reformed  system  based  on  capitated  plans, 
should  be  on  competition  among  plans,  not  providers. 

The  organization  of  a  capitated  network,  by  itself,  should  not  be  viewed  as  an 
antitrust  violation  under  current  law.  Sole  providers,  such  as  those  in  some  rural 
areas,  already  have  a  de  facto  monopoly.  If  a  competing  plan  tries  to  develop  in  the 
area  and  the  sole  provider  refuses  to  psulicipate,  the  test  should  be  whether  that 
is  a  boycott  or  a  legitimate  unilateral  refusal  to  contract.  The  sole  provider  should 
not  be  obligated  to  join,  but  refusal  should  be  based  on  economic,  quality,  or  other 
reasons,  not  as  part  of  an  effort  to  achieve  monopoly  status  for  the  single  existing 
network. 

As  the  Administration  and  Congress  consider  significant  changes  in  the  financing 
and  delivery  of  health  care,  they  must  examine  the  applicability  of  current  antitrust 
laws.  With  the  advent  of  managed  competition  traditional  antitrust  prohibitions  will 
still  play  an  important  role.  However,  the  unique  competitive  environment  created 
by  managed  competition  requires  a  review  of  existing  antitrust  policy  with  an  eye 
towards  changes  that  are  likely  to  lead  to  significant  quality  and  price  competition 
in  health  care  markets  and  a  more  efficient  health  care  system. 


Statement  of  Ronald  Schiemann 

My  name  is  Ronald  Schiemann.  I  am  the  Administrator  of  QuaUty  Health  Net- 
work, Inc.  (QHN)  a  not-for-profit  integrated  service  network  located  in  Red  Wing, 
Minnesota.  Red  Wing,  Minnesota  is  a  15,000  population  conmiunity.  Our  community 
cannot  hope  to  have  more  than  one  hospital  nor  more  than  one  multi-specialty  clinic 
and  neither  can  our  neighboring  communities.  Red  Wing  is  located  between  "world 
class"  health  care  centers;  one  located  in  Rochester,  Minnesota  and  the  other  located 
in  Minneapolis,  Minnesota,  each  one  being  an  hour  drive  from  Red  Wing. 

Quality  Health  Network  is  a  coalition  of  Red  Wing  eirea  employers  concerned 
about  improving  the  quality  of  medical  care  for  their  employees  and  controlling  fu- 
ture increases  in  medical  costs.  Employees,  employers  and  heedth  care  providers 
have  an  opportunity  to  work  together  at  the  locaDregional  level  to  support  a  quality 
managed  health  care  system. 

Our  intention  in  developing  our  network  was  to  be  proactive  and  open  in  a  part- 
nership arrangement  with  employees,  health  c£ire  providers  and  health  care  regu- 
lators. In  that  regard,  we  discussed  our  concept  with  the  Minnesota  Department  of 
Health  in  concert  with  our  local  representative  and  senator.  We  received  their  ap- 
proval and  support. 

As  we  progressed,  we  were  warned  that  the  Minnesota  Attorney  General's  Office 
was  notified  of  our  efforts  and  the  result  was  that  we  were  going  to  be  stopped  in 
our  efforts  because  of  possible  antitrust  violations.  A  meeting  with  the  Attorney 
General's  Office  assured  us  that  what  we  were  doing  was  true  competition  and  we 
received  a  "letter  of  comfort"  from  their  office.  However,  a  major  change  had  to  be 
implemented  by  our  organization. 

That  change  forced  both  our  hospital  and  our  clinic  representatives  to  withdraw 
from  the  creation  of  Quahty  Health  Network.  It  was  the  Attorney  General's  opinion 
that  their  involvement  could  be  cause  for  antitrust  violations  regardless  of  the  ex- 
tent of  their  involvement  as  a  provider  and/or  an  employer. 

The  effects  of  this  forced  change  caused  considerable  delay,  restructuring  of  our 
organization  with  additional  costs,  changes  in  committee  reassignments  and  so  on. 
High  levels  of  fi-ustration  on  the  pgirt  of  the  employers  and  health  care  providers 
were  generated  because  of  the  need  to  communicate  separately  with  the  hospital 
and  clinic.  The  situation  contributed  little  to  development  of  a  partnership  relation- 
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ship  between  the  health  care  providers  and  Quality  Health  Network  members.  In 
addition,  it  severely  discouraged  employers  and  the  health  care  providers  from  con- 
tinuing their  two  year  efforts  in  the  development  of  our  network. 

Papers  and  periodicals  state  that  antitrust  reform  is  unnecessary  for  health  care 
providers  and  employers  to  reach  an  agreement  for  the  development  of  integrated 
networks.  However,  reality  doesn't  agree.  Please  take  our  experience  to  realize  that 
current  antitrust  regulations  were  a  major  detriment  to  the  development  of  our  net- 
work. 

Although  current  antitrust  regulations  caused  considerable  delay  and  costs,  Qual- 
ity Health  Network  has  been  established  and  currently  servicing  employees,  employ- 
ers and  contracted  health  care  providers.  Our  success  has  generated  very  strong  in- 
terest by  other  rural  communities,  employer  ^oups  and  health  care  provider  net- 
works. However,  continued  confusion  on  antitrust  regulations  continue  to  foster 
delays  in  action  by  these  various  groups. 

Antitrust  legislation  was  built  to  prevent  a  concentration  of  a  particular  product 
by  large  powers.  A  local  community  health  care  network  like  QHN  offers: 

•  Local  employers  who  are  willing  to  pay  what  it  costs  for  good  local  primary  and 
secondary  health  care  for  their  employees  and  their  families, 

•  Local  health  care  providers  who  make  a  commitment  to  provide  local  primary 
and  secondary  health  care  on  a  cost-effective  basis, 

•  Local  employees  and  their  families  who  want  to  use  a  commimity  owned  or  op- 
erated hospital,  emergency  room  and  clinic, 

•  A  competitive  alternative  for  the  community's  citizens  to  the  huge  third  party 
payor  organizations  with  their  large  homogeneous  programs, 

•  A  competitive  choice  for  the  citizens  of  the  community  between  large  metropoli- 
tan hospitals  and  a  community  operated  hospital,  and 

•  A  competitive  choice  for  the  community's  citizens  between  large  metropolitan 
clinics  and  their  local  community-operated  clinic. 

Quality  Health  Network  gives  the  community  a  chance  to  say  that  it  is  not  satis- 
fied with  being  told  they  are  delivered  the  "best  and  most  cost-effective  health  care" 
when  they  do  not  believe  it.  The  current  system  requires  our  community  to  stand 
and  helplessly  watch  the  financial  health  of  its  local  health  care  providers  slowly 
drained  away,  until  they  are  reduced  to  nothing.  The  resulting  vacuum  will  allow 
Isirge,  highly  concentrated  health  care  providers  and  third  party  providers  to  step 
in  with  aosolutely  no  health  cetre  competition  in  our  community  at  ail. 

Quality  Health  Network  is  based  on  the  following  premises: 

1.  Proactive  quality  health  care  in  terms  of  measurable  medical  outcomes  and  cus- 
tomer satisfaction  is  vital  and  will  ultimately  control  the  costs  of  health  care. 

2.  Health  care  is  a  local  issue  and  should  be  managed  on  a  local  level. 

3.  Unbundling  of  how  health  care  is  presently  provided  is  necessary  to  eUminate 
the  unwieldy  and  costly  administration  of  the  current  systems. 

4.  Group  purchasing  of  services  and  products  will  allow  strength  in  negotiating 
for  those  products  and  services. 

5.  Employees,  employers  and  health  care  providers  must  be  involved  in  the  qual- 
ity and  level  of  care  given. 

What  works  in  the  rural  areas  to  promote  competition  is  cooperation.  We  want 
to  provide  businesses  and  citizens  of  our  community  with  a  competitive  choice  be- 
tween local  health  care  and  health  ceire  provided  by  large  metropolitan  health  care 
clinics,  hospitals  and  third  party  payor  organizations. 

We  need  antitrust  legislation  reform  on  both  Federal  and  State  levels  that  will 
allow  rural  or  small  community  health  care  providers  to  take  a  cooperative  role  in 
the  development  of  integrated  service  networks.  We  need  assistance  in  the  interpre- 
tation of  antitrust  regulations  on  a  Federal  level  rather  than  depend  upon  estimates 
of  what  the  Federal  response  will  be  to  an  action. 

An  equally  disturbing  situation  exists  for  employees  and  employers  who  are  too 
small  to  participate  in  an  integrated  service  network  without  the  development  of  a 
Multiple  Employer  Trust  arrangement. 

Based  on  our  legal  counsel  advice,  we  have  determined  that  Multiple  Employer 
Trust  regulations  are  so  onerous  that  we  are  forced  to  exclude  the  smaller  employ- 
ers and  individuals  from  participation  in  our  network  at  this  time.  This  prevents 
individuals  and  smaller  employers  fi"om  reahzing  the  same  options  and  flexibility 
now  available  and  enjoyed  by  larger  employers. 

Regulations  on  Multiple  Employer  Trust  arrangements  must  be  reformed  to  the 
point  where  they  encourage  rather  than  discourage  network  building  in  rural  areas. 

A  qusdity,  effective,  financially  sound  hospital  and  clinic  are  vital  to  the  economic 
well  being  of  rural  communities.  In  addition  to  providing  high  quality  care  to  the 
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community,  they  play  a  pivotal  role  as  an  inducement  for  firms  considering  expan- 
sion into  the  community  as  well  as  an  employer  role  in  providing  an  economic  con- 
tribution to  the  community. 

Involvement  by  employees,  employers  and  health  care  providers  and  incentives  for 
these  parties  are  vital  to  a  successful  pEirtnership  arrangement  needed  in  order  to 
create  a  local,  rural  health  care  network.  Antitrust  reform  is  crucial  to  the  creation 
of  that  successful  partnerships  arrangement. 

o 


ISBN   0-16-043450-5 


9  780160"43450 


90000 


t 


